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Remuneration for Non-Contentious Business 


OnE of the most important of the Council of The Law 
Society's recent statements is that in the March issue of 
the Law Society’s Gazette which deals with solicitors’ remunera- 
tion for non-contentious business. The article has been 
reprinted in pamphlet form, and copies may be obtained 
from the Cashier’s Department, The Law Society’s Hall, 
price 1s., including postage. In the nature of things non- 
contentious business is a substantial part and in many cases 
the major part of the business of solicitors. The article gives 
an account of the working of the new Sched. II for non- 
contentious business since it came into operation on 
Ist March, 1953, and some valuable guidance. It emphasises 
that the test of what is fair and reasonable, having regard 
to the factors specified in the Schedule, was substituted for 
the method of charging by items under the Solicitors’ 
Remuneration Order, 1883. As an indication that clients 
generally have found solicitors’ charges under the Schedule 
to be fair and reasonable, the Council states that from 
Ist March, 1953, to 31st December, 1955, only 128 applica- 
tions (of which thirty-six were compulsory purchase cases) 
were made for The Law Society’s certificate under proviso (a) 
in para. 6 of the 1953 Order. Not all these applications 
have been made by aggrieved clients ; sometimes they have 
been made by clients such as trustees who merely sought 
confirmation of the proper charge. In no case, it is believed, 
has the client been so dissatisfied with The Law Society’s 
certificate as to take the bill to taxation. The Council 
emphasises the importance of keeping records of work and 
time spent by solicitors, assistant solicitors and managing 
clerks. The Council does not make a recommendation as to 
an unofficial scale for winding up estates, or suggest informal 
scales, at any rate at present. Solicitors may, it is added, 
be generous where work has proved abortive, but it is not 
part of the Council’s duty to tell a solicitor to be generous. 
The article also contains valuable notes on the form of bills 
of costs, and on applications for The Law Society’s certificate. 
An appendix contains a form of application for a certificate 
from The Law Society as to costs under Sched. II. Solicitors 
are asked not only themselves to have regard to the statement 
and notes in the Gazette but also to ensure that their costs 
clerks and all concerned with costs in their offices do so. 


Taxation of Retirement Provision 
It is no part of our policy or, we believe, of our readers’ 
wishes, that any of our professional grievances should be 


turned into a political issue. The only reason, therefore, 
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why we welcome the appearance on the agenda of the 
annual meeting on 15th and 16th March of the Central Council 
of the National Union of Conservative and Unionist Associa- 
tions of a resolution that the recommendations contained in 
the Millard Tucker Committee’s report on the taxation treat- 
ment of provisions for retirement be implemented is that we 
hope that the other political parties will at once recognise 
it as an essential part of any Government’s programme, and 
so prevent any single party from making it an issue. The 
case from the profession’s point of view is recapitulated in 
an article in this issue. 


Rapture Unforeseen 


So deeply ingrained in our rulers, whether legislators or 
civil servants, is the habit of thinking that nothing can ever 
be reduced, that no one has prescribed a form giving notice 
of a reduction of rent of a rent-controlled house. There are 
sceptics who would say that such a form can never be needed, 
but one of the results of the new valuation for rates, coupled 
with the reduction in the rate levied, will be to reduce the 
rents of some houses. The Minister of Housing and Local 
Government has recently issued the Rent Restrictions 
Regulations, 1956 (S.I. 1956 No. 257), which come into 
operation on Ist April, 1956. These contain details of the 
information which must be given in the statement accom- 
panying a notice of increase of rent on account of an increase 
in rates brought about by an increased assessment. The notice 
is to the effect that if the tenant proposes to appeal against 
the new assessment he may choose between paying the 
increased rent demanded and having it held in suspense, or 
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refusing to pay the increased rent subject to having to pay 
the whole of the arrears if the assessment is upheld. There 
is nothing in the Act so far as we can find which prescribes 
that a rent shall be reduced in any particular form and we 
do not imagine that even the most meticulous tenant would 
object to having his rent reduced without the use of any 
form at all. We understand, however, that those who concern 
themselves with these things are busy preparing an unofficial 
form to make good the deficiency on the part of the Ministry. 


The Selden Society 


THE Selden Society, founded in 1887 to encourage the study 
and advance the knowledge of the history of English law, 
has just published the report of the council and abstract of 
the accounts for the year 1955. Under the patronage of 
His Royal Highness the Duke or Epinsurcu, K.G., its 
officers and council consist of eminent English, Dominion and 
American judges and lawyers. The list of publications both 
past and to come makes attractive reading ; the news that 
bound copies of vol. I of Maitland’s Select Pleas of the 
Crown, reproduced by photo-lithography, will be available 
early in 1956 is interesting. The council welcomed the oppor- 
tunity of accepting for publication the lecture, given in 
1952 by Professor SAMUEL E. THORNE, commemorating the 
tercentenary of the death of Sir Edward Coke. Membership 
has increased from 405 in 1951 to 634 in 1955. The council 
feels that this increase has come about to a large extent 
through the quality of the society’s publications. Almost 
needless to say, the society’s accounts disclose a healthy state 
of affairs. 


HOPE DEFERRED 


Out of 16,800,000 income tax payers 6,000,000 are employees 
and also members of pension schemes ; 9,500,000 are employees 
who are not members of such schemes; 1,300,000 are self- 
employed and not eligible to be members of any pension 
scheme. These figures were quoted in the report of the 
Committee on the Taxation Treatment of Provisions for 
Retirement, commonly known as the Second Millard Tucker 
Committee, in February, 1954. 

While the figures may have changed to some extent since 
that date, they remain substantially correct. Where an 
employee is a member of a pension scheme his pension is 
provided at the expense of untaxed and not of taxed income. 
All other persons, whether they are employees who are not 
members of a pension scheme or whether they are self- 
employed persons, must provide for their retirement out of 
taxable income. This situation is generally accepted as being 
unjust, although it must be admitted that in theory at least 
the employee or self-employed person who is not within a 
scheme may possibly expect a higher rate of remuneration 
than would be the case if he had the advantage of a pension 
scheme. Naturally, any extra remuneration he receives is 
taxable. Three Budgets have been opened since the com- 
mittee reported, and a fourth is due very shortly. The 
report of the committee was summarised at 98 Sox. J. 135, 
154, but in view of the approach of the fourth Budget it is 
well to recal! the precise problem with which the committee 
were confronted and the recommendations which they 
made. 


The committee, with a dissenting minority of two, recom- 
mended that provision be made so that everyone in receipt 
of earned income should be in the same fortunate position 
as the 6,000,000 who are now within the ambit of pension 
schemes. That is to say, they should be able to provide for 
their retirement out of their earnings before those earnings 
are taxed. That recommendation was considered by the 
Royal Commission on the Taxation of Profits and Income, 
who, in para. 75 of their Final Report, which was presented 
in June, 1955, endorsed the recommendations of the earlier 
committee and recommended, with certain modifications in 
connection with the taxation of lump sums, that those 
recommendations be implemented. 


Outline of proposals 

It will be recalled that the general scheme of the recom- 
mendations was that any person not otherwise within the 
ambit of a pension scheme might apply a defined percentage 
of his earned income to the purchase, from an assurance 
office or through a group professional scheme, of deferred 
annuities. It will be appreciated that each annual purchase 
would constitute a separate transaction so that within the 
percentages allowed the taxpayer may vary the amount of 
his saving from year to year. Two types of provision are 
envisaged. The first is a deferred annuity beginning at a 
specified retiring age of between sixty-five and seventy for 
men or sixty and sixty-five for women, on premature retire- 
ment through incapacity either a lump sum or a small annuity 
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forthwith or partly one and partly the other, and on death 
before retirement either a lump sum or an equivalent annuity 
for a surviving spouse and dependent children or partly one 
and partly the other. This type of provision is most likely 
to appeal to the family man. The alternative is a deferred 
annuity beginning at the chosen retirement age but with no 
surrender value and carrying no other benefit except that at 
retirement age the annuity can be reduced so as to provide 
further annuities, to commence after the death, for a widow 
or dependent children. In general, this type of provision 
might be more likely to appeal to the unmarried or to the 
childless person whose spouse is otherwise provided for. The 
basic percentages of income which, if so applied, could be 
deducted in computing the taxpayer’s income for taxation 
purposes are 12 per cent. in the case of payments to secure 
the first type of benefit and 10 per cent. in the case of payments 
to secure the second type of benefit. These basic percentages 
can be increased in the case of persons who have been self- 
employed or employed without any pension rights 
between 1939 and the date of implementation of the 
recommendations, 


It is an essential basis of the proposed scheme that since 
the build-up of the benefits will take place out of untaxed 
income the benefits themselves when received should be 
taxable and, to ensure that they are taxable, should be non- 
assignable and non-commutable. The committee considered 
the fact that many existing schemes, including some set up 
by public Act of Parliament, provide for lump-sum payments 
on retirement which, as the law stands, are not taxable. The 
committee recommended that this be restricted to the extent 
that not more than one-quarter of the total benefit due on 
retirement, with a maximum of {£10,000 in any case, should 
be payable in a tax-free form, and further recommended, 
there being no good reason for distinguishing between benefits 
payable under the existing type of scheme and benefits payable 
under the type of scheme which they themselves recommended 
and which we have discussed above, that the benefits there- 
under might be payable in a lump sum to the same extent. 
The Royal Commission considered this matter in paras. 72 
and 73 of their Final Report, and they recommended that, 
whilst the £10,000 maximum could continue to apply to 
members of existing schemes at the date when their recom- 
mendations were implemented, that maximum should be 
reduced to £2,000 in the case of future entries, and it would 
follow that if this were adopted such maximum of £2,000 
would also apply to annuities provided under the scheme 
recommended by the Millard Tucker Committee. 


There are two other matters which are connected with the 
general problem which were dealt with by the Royal 
Commission but not by the Millard Tucker Committee. At 
paras. 242 to 252 of their Final Report they consider the 
possibility of bringing into charge to tax sums, such as that 
to be found in the case of Henley v. Murray [1950] 1 All E.R. 
908 ; 31 Tax Cas. 351, which are paid by an employer to an 
employee in consideration of the employee surrendering his 
rights under a service agreement: in short, payments for 
compensation for loss of office. They recommended that one- 
quarter only of such sum, not exceeding £2,000 in any case, 
should be tax-free and the non-exempted part should be 
charged to tax by “‘ top-slicing’’ by reference to a period of 
five years, ordinary remuneration from the office or employ- 
ment in the year of receipt not being taken into account for 
the purpose of such ‘‘ top-slicing.’” They also considered at 
paras. 253 to 265 of their Final Report the problem of receipts 
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of a trade or profession which arise after the cessation of that 
trade or profession. Examples are to be found in the cases 
of Bennett v. Ogston (1930), 15 Tax Cas. 374, and Gospel v. 
Purchase [1951] 2 All E.R. 1071; 32 Tax Cas. 367. Another 
familiar example of this type of receipt is professional fees 
which are received after cessation of the professional practice 
and which have not been taken into the accounts of the 
practice because those accounts have been computed upon the 
“receipts ’’ rather than the ‘“ earnings’’ basis. The Royal 
Commission recommended that such post-cessation receipts 
should be charged to income tax under Case VI of Sched. D 
as and when they accrue, but they! also recommended 
that, having regard to the disadvantages under which the 
self-employed man labours, such a change should not be 
effected unless and until the recommendations of the Millard 
Tucker Committee are implemented. 


A possible opportunity 


It is to be recognised that the recommendations of the 
Millard Tucker Committee, which are by no means confined 
to those we have summarised above but which also include 
recommendations affecting existing and future pension 
schemes for employees, and the matters we have mentioned 
above which were dealt with in the Final Report of the 
Royal Commission constitute a connected whole and ought to 
be dealt with together. It is thought that at the present time 
the Commissioners of Inland Revenue have very little 
enthusiasm for payment of lump-sum gratuities upon retire- 
ment or for payments such as that in Henley v. Murray, 
supra, and if this is so it would not be surprising if they were 
to recommend to the Government that Parliament be asked 
to amend the law in this respect. If such amendments were 
to be proposed it would, we suggest, be right and proper that 
the whole subject-matter of the Millard Tucker Report be 
dealt with at the same time. There can be no question that 
upon merits the 9,500,000 persons in employment who do not 
have the benefit of any pension scheme and the 1,300,000 
self-employed who are similarly deprived have an unanswerable 
case for demanding that they should be put into some position 
comparable with the 6,000,000 employed who are enabled to 
provide for their retirement out of untaxed income. 


Furthermore, it would seem that the economic condition of 
the country is such that the time is now very ripe for the 
implementation of these recommendations. Government 
spokesmen are continually urging the virtues of saving as 
distinct from spending and, indeed, it is clear to those of us 
with the least knowledge of economics that it is money spent 
and not money saved which contributes to the prevailing 
currency inflation. If these recommendations were imple- 
mented it would result in a vast increase in saving in the form 
of premiums paid to secure the deferred annuities. It is 
clear that it would result in some immediate loss of taxation 
revenue to the Government, although, of course, that imme- 
diate loss would be to some extent counter-balanced by a 
future gain when the deferred annuities became taxable. The 
Millard Tucker Committee at para. 449 of their report 
indicated that the best estimate that could be made of the 
possible immediate cost to the Exchequer would be 
something like {65,000,000 per annum. This is not enormous 
in relation to the annual yield of taxation and, reverting to the 
economic condition of the country, it might well be very 
desirable that that {65,000,000 be saved each year by tax- 
payers rather than spent each year by the Government. 

G. B. G. 
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THE RESTRICTIVE TRADE PRACTICES BILL—I 


On 15th February last the Government introduced the 
Restrictive Trade Practices Bill in the House of Commons. 
If it becomes law, the Bill will add another link to the legis- 
lation passed since the war for the regulation of restrictive 
practices in commerce and of business enterprises with 
monopolistic tendencies. Like the Monopolies and Restric- 
tive Practices (Inquiry and Control) Act, 1948, the new Bill 
does not attempt to lay down general principles to govern 
commercial activities, except in respect of resale price main- 
tenance. Instead it establishes a new court, to be known as 
the Restrictive Practices Court, which will deal with each 
restrictive agreement impeached before it on its own merits, 
being guided by no more precise a criterion than the “ public 
interest ’’ which is exemplified, but not defined, by the grounds 
set out in cl. 16 by which such agreements may be justified. 
In this respect United Kingdom legislation differs vastly 
from that of the Commonwealth countries and the United 
States. Their statutes commence by stating general principles 
(usually prohibiting in broad terms both monopolistic business 
associations and agreements restricting competition), and it 
is left uncertain whether particular activities are in breach 
of the law until the court or some government authority has 
pronounced on a specific case concerning them. Equal, if 
not greater, uncertainty will exist here if the new Bill is 
enacted, but at least the business man will be secure in the 
knowledge that until the arrangements he participates in are 
proscribed by the court, he will not be breaking the law. 

The plan of this article and its sequel will be, first, to survey 
in outline the economic conditions which have given rise to 
practices restricting competition, then to enumerate the 
principal kinds of restrictive transactions, and then to examine 
the provisions of the new Bill in respect of resale price main- 
tenance, and finally to deal at length with the other provisions 
of the new Bill. 


The economic background 


The parent of restrictive commercial practices is the resale 
price maintenance agreement. It originated during the last 
two decades of the nineteenth century out of pressure put on 
manufacturers by retailers and, to some extent, by whole- 
salers, in order to protect themselves from ruination by 
competitors who sold goods at cut prices. Manufacturers 
readily realised that they had a common interest with dealers 
in maintaining the prices at which their goods were sold. 
The increased profits which manufacturers reaped from the 
increased sale of their goods at cut prices tended to be short- 
lived ; they valued more a steady return from sales of regular 
quantities of their goods by all retailers willing to sell them at 
ptices which ensured a reasonable return to them. 

By the outbreak of the first world war price maintenance 
was an accepted phenomenon in many branches of trade, 
particularly in durable goods. Associations of retailers were 
formed to police it, and associations of manufacturers were 
coming into existence for the same purpose. The inter-war 
years saw the expansion and strengthening of the powers of 
these associations. Manufacturers realised that the remedies 


afforded by the courts for breaches of price maintenance agree- 
ments were generally ineffectual against the speculative 
price-cutter who sought to make a quick profit, and on 
detection, to disappear only to show up again under another 
firm name, and they therefore initiated the more drastic 
extra-judicial remedy of collective stop-listing by all the 
members of their industry. 


The depression of the early 1930’s brought a sudden fall 
in the demand for goods, and manufacturers found themselves 
faced with the choice of fighting for survival by undercutting 
each other’s prices, or coming to some arrangement by which 
they apportioned the diminished market between themselves 
and thus ensured the survival of them all. On the whole 
they chose the latter course, and many of the price-fixing 
agreements which are still in force to-day date from this period, 

Despite the increasing demand for consumer goods since 
the second world war, price maintenance and price fixing 
agreements have not diminished ; in fact, the machinery for 
enforcing them has been strengthened further, and they 
have been extended to branches of trade in which they did 
not formerly prevail. One probable explanation of this, 
besides the inertia that supports existing institutions whether 
or not they are still useful, is that industry and trade seem 
to have reached a stage where expansion by amalgamating 
existing undertakings into larger units is no longer possible 
except by nationalisation, and business men are therefore 
willing to maintain the present balance of economic strength 
by restrictive agreements to which the members of whole 
industries and trades are parties. 


The types of restrictive agreements 


A convenient division of transactions which restrict com- 
petition is into horizontal and vertical. Horizontal transac- 
tions are those entered into by manufacturers or dealers 
operating at the same level of the process of production ; 
vertical transactions are those entered into by manufacturers 
and dealers operating at different levels. Thus, a price-fixing 
agreement between manufacturers is horizontal, whilst a 
resale price maintenance agreement between a manufacturer 
and a wholesaler or retailer is vertical. 

The principal forms of horizontal transactions are as 
follows :— 

Integration.—Where two undertakings are integrated, the 
proprietor of one acquires the other and henceforth carries 
them on as a single business. It is by this method that the 
economic power of such companies as I.C.I., Ltd., and Vickers, 
Ltd., has been built up. Apart from the initial agreement to 
integrate, there is no restrictive agreement involved in 
integration, and consequently the Restrictive Practices Court 
will not be concerned with such transactions. But integration 
does bring about a lessening of competition, and the 
Monopolies Commission will continue to inquire into industries 
where in consequence conditions prevail which are against 
the public interest. In fact, the chief work of the Commission 
in future will be the detection of harmful monopolistic 
tendencies in industry. Vertical integrations are also possible, 
of course, and the above remarks apply equally to them. 

Market sharing agreements.—Such agreements either share 
markets geographically, thus ensuring the return of each 
market to the producer to whom it is allocated, undisturbed 
by competition from outside, or they limit the output of 
each producer so that the total product of an industry is no 
more than all the markets will absorb and each producer 
will enjoy his “‘ ration ’’ of those markets. These agreements 
are symptomatic of periods of trade depression, and few, if 
any, exist to-day except in respect of international trade 
where there are some arrangements between British and 
United States industries for the geographical apportionment 
of world markets between them. 
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Price-fixing agreements.—These are agreements by which 
producers or dealers fix the prices and terms upon which they 
will sell their goods or buy their raw materials. Usually the 
agreements fix the same prices and standard terms for a whole 
trade or industry, but often the larger producers will concede 
the right for smaller producers of less popular brands to charge 
lower prices, as did the larger tyre manufacturers under the 
Tyre Distribution Plan in force until 1954. Price-fixing 
agreements originated in periods of trade depression, principally 
the early 1930’s, but despite the high level of consumer 
demand since the second world war, they have become 
increasingly prevalent in recent years. A variant of the 
price-fixing agreement is an agreement between manufacturers 
to maintain the resale prices of their goods. Each manu- 
facturer is free to fix his own prices, but is always required 
to notify them to other manufacturers, and this often results 
in the same prices being adopted by all of them. 

Collective refusals to deal.—These are arrangements by which 
all members of a trade or industry refuse to supply a dealer, 
or buy from a manufacturer, who refuses to conform to 
conditions prescribed by them. The commonest example is 
stop-listing to enforce resale price maintenance, but other 
motives are not uncommon, such as boycotts to compel a 
manufacturer or dealer to deal only with members of a trade 
association, which was the purpose of the newsagents’ boycott 
in the leading case of Sorrell v. Smith [1925] A.C. 700. 

The principal forms of vertical transactions are :— 

Resale price maintenance agreements.—See below. 

Tying agreements.—These are agreements forced upon a 
buyer subjecting the buyer to terms prescribed by the seller 
as a condition of being supplied with the goods at all. The 
commonest terms are the seller’s requirement that the buyer 
should purchase further goods from him, or should sell only 
the seller’s products. The former stipulation is exemplified 
by the provision in the Tyre Distribution Plan until 1954 
that wholesalers and retailers of tyres must order a minimum 
quantity of tyres from all manufacturers participating in the 
plan before they might deal in the tyres of any of them. 
The latter stipulation is typified by the tying covenant in a 
lease of a public house, and by the arrangement by which 
petrol companies instal petrol pumps at privately owned 
garages on the understanding that only the companies’ 
products shall be sold there. Tying agreements can, of 
course, be forced by buyers on sellers, but in practice this is 
rare. 

Discriminatory discounts.—Discounts off the price of goods 
supplied are given for a variety of reasons, principally because 
of the quantity of goods taken by the buyer, and because of 
undertakings given by the buyer not to buy similar goods 
from anyone else. Such discounts become discriminatory 
when they are available only to certain buyers who are 
thereby enabled to sell the goods at lower prices than their 
competitors. Thus, loyalty rebates, or discounts in return 
for undertakings to buy exclusively from one seller, or from 
members of one association of sellers, are always 
discriminatory. 


Resale price maintenance 


Resale price maintenance agreements are in restraint of 
trade and at common law are void if unreasonable. In fact, 
the court has never held such an agreement to be void, but 
in Palmolive Co. v. Freedman (1928) Ch. 264, Lawrence, L.J., 
laid down certain matters which should be considered in 
judging its validity, so that it is still open to the court to 
condemn it if it does not conform to these criteria or to any 
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further criteria which the court may prescribe. The Restric- 
tive Practices Bill does not disturb the common law in this 
respect ; its provisions are concerned only with the enforcement 
of valid agreements. 

At common law a manufacturer who prescribes the prices 
at which his goods may be resold may enforce the obligation 
to maintain his prices against the dealer who buys from him 
and who contracts to do so, but not against a third person 
who buys the goods from the dealer even with knowledge 
of the obligation (Dunlop Pneumatic Tyre Co. v. Selfridge 
and Co. {1915} A.C. 847). If the goods are patented, however, 
the manufacturer may prescribe the price at which they may 
be resold as a condition upon which he licenses others to use 
them, and the condition binds not only the original buyer, 
but also any person who acquires the goods through him and 
who knows of the existence of the condition at the time of his 
acquisition (Columbia Graphophone Co. v. Murray (1922), 
39 R.P.C. 239). 

Clause 20 of the new Bill extends to unpatented goods 
the effectiveness of obligations to maintain prices attached 
to patented goods. Any person who acquires goods subject 
to a resale price prescribed by the manufacturer or supplier 
will be bound by it as if he were a party to the original price 
maintenance agreement, provided he has notice of the obliga- 
tion when he acquires the goods. The word “notice ’’ is 
unsuitable in this context. In the cases on patented goods, 
the courts have required the plaintiff to show that the subse- 
quent purchaser had knowledge of the obligation or, at least, 
of its existence when he acquired the goods. The word 
“notice ’’ connotes not only actual notice but also construc- 
tive notice, and in commercial transactions of this sort it 
cannot be the intention of Parliament that the purchaser 
should be put on inquiry whether the goods he buys are price 
maintained or not. In practice this is always obvious, since 
only branded goods are price maintained, and often the 
manufacturer states the resale price on a wrapper or label 
supplied with them. The Bill should be amended to conform 
to this practice ; the manufacturer should be required both 
to brand his goods and to state the resale price he fixes on an 
attached label or wrapper if he is to rely on cl. 20. 

There are some exceptions to cl. 20. The manufacturer or 
supplier cannot enforce his prescribed prices against a person 
who purchases the goods by retail, or in consequence of a 
process of execution or distress. The word ,‘ retail ’’ is not 
defined. Does it mean “at the prescribed retail price,’ 
or ‘for the purpose of consumption’’? If the former 
meaning is intended, a person who buys goods at wholesale 
prices for his own use, which dealers often do, and then sells 
them ‘‘ second-hand,’’ will be bound to charge his purchaser 
the manufacturer’s prescribed price. A definition of “‘ retail ”’ 
is required. 

Clause 19 of the new Bill prohibits the enforcement of 
resale price maintenance by collective stop-listing. An 
agreement or arrangement between suppliers to refuse to 
supply any person who refuses to maintain the prices pre- 
scribed by any of them for their goods, or an agreement 
between them to discriminate in price or in any other way 
against such a person, is unlawful. Likewise, an agreement 
or arrangement between dealers to withhold orders from 
suppliers who will not maintain the resale prices of their goods, 
or to discriminate against such suppliers, is prohibited. The 
logic behind these provisions is difficult to discover. The Bill 
does not outlaw resale price maintenance ; cl. 20 encourages 
it by making it more easily enforceable. What the Bill 
does outlaw is the most effective machinery to compel dealers 
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to conform to the manufacturer’s prices. Clause 19 is 
prompted by the emotional revulsion felt at the prospect 
of the whole weight of an organised industry being used to 
coerce an individual trader. The core of popular objection 
to stop-listing is, however, not the actual cutting off of supplies 
(with all the accompanying overtones of ruination), but the 
method by which it is decided whether a trader accused 
of price cutting shall be stop-listed. The deci$ion is at present 
taken by a trade association or by a tribunal set up by it. 
Probably the procedure of such associations or tribunals is 
perfectly fair, but they are private jurisdictions assuming 
power to try persons who do not voluntarily submit to them, 
and for that reason they are objectionable. The remedy, 
surely, is to require accusations of price cutting to be tried 
by the courts, and to prohibit stop-listing until the court has 
found the accused in breach of his obligations under contract 
or cl. 20. 


A Conveyancer’s Diary 
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Clause 19 expressly excludes criminal prosecutions for 
contravention of its provisions, and leaves its enforcement to 
civil actions for damages and injunctions. However, it does 
appear to resurrect the law laid down in R. v. Denyer [1926] 
2 K.B. 258, where it was held that a demand for the payment 
of a fine imposed by a trade association as an alternative to 
stop-listing was a demand for money made with menaces and 
without reasonable and probable cause, and was therefore 
criminal. Thorne v. Motor Trade Association {1937} A.C. 797 
overruled R. v. Denyer on the ground that the interest of the 
members of the association in protecting their businesses 
gave reasonable and probable cause for the demand. If 
cl. 19 becomes law, it will be unlawful for members of the 
association to protect their interests by stop-listing, and there 
will then be no reasonable cause for demanding payment of a 
fine with a threat to inflict harm which has become unlawful, 
if it is not paid. RRP. 


THE STATUTORY PERIOD 


OF ENJOYMENT 


THE period of enjoyment of twenty years relied upon by 
the respondent council in Fairey v. Southampton County 
Council (on some aspects of which I commented last week) 
ended in 1931. The Rights of Way Act, 1932, received the 
Royal Assent on the 12th July, 1932. But by reason of s. 6, 
the Act did not come into operation until the Ist January, 
1934, i.e., that was the date of the commencement of this 
Act (the former is the phraseology used in the body of the 
section, the latter in the marginal note thereto). It was 
conceded that the period might begin before the Act came into 
force, but it was argued that it must terminate after the Act 
had come into force; otherwise the Act would be construed 
with retrospective effect. 

Precisely this point had come up for decision in A.-G. and 
Newton Abbot R.D.C. v. Dyer [1947] Ch. 67. In Fairey’s 
case (which, as will be recalled, came before a Divisional 
Court on appeal from quarter sessions) Lord Goddard, C.J., 
said that speaking for himself he agreed with the decision 
of Evershed, J., in the Newton Abbot case, which was that the 
Act of 1932 was retrospective, that is, that the fact that the 
period there relied upon had both begun and ended before the 
Act came into force was immaterial for the purpose in question. 
It had always been held, Lord Goddard went on to say, that 
a procedural Act does or may operate retrospectively, and 
one test of whether an Act is a procedural Act or not is whether 
it is an Act which is mainly concerned with evidence. ‘ The 
Act under consideration is in many respects similar to the 
Prescription Act, 1832, which provided, as its preamble shows, 
that owing to the difficulties of proving user from time 
immemorial certain changes in the law were desirable and, 
instead of a person who asserted that he was entitled to an 
easement over land or light or water having to give evidence 
from which the court could infer a grant or user from time 
immemorial, the Act substituted the prescriptive periods of 
twenty years in some cases and forty years in others. That 


seems to me the object of the present Act .. . to substitute a 
definite period, namely twenty years’ user by the public, 
for the necessity of proving the fact of long user and so forth, 
from which common-law dedication can be presumed.” 


This passage gives the gist of the judgment from which it is 
taken. Hilbery, J., agreed with the opinion and the reasons 
given therefor of Lord Goddard, and the Divisional Court 
therefore held (Stable, J., dissenting) that the period in 
question was a sufficient period for the purposes of s. 1 of the 
Act, although both its terminal points occurred before the 
Acts came into operation. 

It is therefore necessary to consider the Newton Abbot 
case. The period there relied upon was a period of over 
forty years (under and with reference to the now repealed 
subs. (2) of s. 1 of the Act) ending in 1923 or 1924. It was 
there also conceded that the period might start at a time 
anterior to the Act coming into operation, but argued that 
on its true construction the period had to end on a day later 
than the 1st January, 1934. Evershed, J. (as he then was), 
did not accept this argument. The point is dealt with at some 
length in his judgment, but I think that I can summarise the 
reasons given quite briefly. They fell under two heads. 
First, the learned’ judge expressed his views on the application 
to statutes of a procedural nature of the rule that, in general, 
a statute has no retrospective effect. Secondly, he analysed 
certain parts of the Act and drew therefrom an indication 
that the Act was intended to apply where a period of user 
had been shown even if both terminal points of the period 
preceded the coming into operation of the Act. I will take 
these heads separately. 


Retrospective effect of procedural Acts 
On the first, Evershed, J., said that ‘‘ it is to be borne in 


mind that the Act of 1932 is substantially a procedural Act, | 


in the sense that it is designed, not to create new rights or 
new causes of action, but rather to simplify and render more 


easy the means of making good claims of a well established | 


kind. In so far as the statute may properly be described as 
procedural, the rule against giving to it retrospective efiect 
has no application.’”” (There follows a reference to Maxwell 
on the Interpretation of Statutes which, in the current (10th) 
edition is to pp. 225 et seg.) “‘ It is no doubt true,’’ he went 
on, “ that vested rights may in a sense be affected thereby, 
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but this is likely to be true, incidentally, of any so-called 
procedural Act—for example, the Public Authorities Protec- 
tion Act, 1893, which, though barring altogether a cause of 
action after the specified interval of time, was held nevertheless 
to apply in an action started before the Act came into operation 
(see The Ydun [1899] P. 236).”’ 

There is no doubt that to the general rule that a statute 
does not operate retrospectively, especially if the result of 
such operation would adversely affect vested rights, procedural 
statutes are an exception. In Wright v. Hale (1860),6H. & N. 
227, for example, Wilde, B., said: ‘‘ The rule applicable 
to cases of this sort is that, when a new enactment deals 
with rights of action, unless it is so expressed in the Act an 
existing right of action is not taken away. But where the 
enactment deals with procedure only, unless the contrary 
is expressed, the enactment applies to all actions, whether 
commenced before or after the passing of the Act.’”’ This is a 
clear statement of the principle. But how difficult it is to 
apply it, to draw the line between procedural statutes and 
others in the right place, can be seen not only from the cases 
referred to in the passage from Maxwell above mentioned, 
but from the fact that the correctness of the decision itself in 
Wright v. Hale has been questioned by no less an authority 
than Lord Blackburn (Kimbray v. Draper (1868), L.R. 3 Q.B., 
at p. 163). It would have been interesting to see some 
discussion of the reasons, both in this case and the more 
recent one, for the view that the 1932 Act is a procedural one, 
largely or wholly, in the light of the considerable case law 
on the subject. The reference to the case of The Ydun 
is not really very illuminating, for that was a very different 
case. If a statute of limitations is pleaded properly and there 
is no reply to a defence of the statute, the defendant can at the 
hearing of the action immediately demur to the plaintiff's case, 
and that is the end of the case. Under the 1932 Act, Lord 
Goddard suggested in Fairey’s case, and I think that this was 
also the basis of Evershed, J.’s decision on this part of the 
Newton Abbot case, that the plaintiff is relieved of part of the 
burden of proof which the common law put upon him by the 
time over which user has to be proved being reduced to a 
specified period of not very long duration. On this view, 
the 1932 Act affects only the evidence required to support a 
claim that a way is a public way, “and one test of whether 
an Act is a procedural Act is whether it is an Act which is 
mainly concerned with evidence.” But this begs the question 
whether the Act, which in its original form seriously affected 
and in its present form wholly abolishes the common-law 
answer to a claim of a public way, that at the time of the 
presumed dedication no one capable of making a dedication 
existed (as to which see, e.g., per Crompton, J., in R. v. 
Petrie (1855), 4 E. & B. 737), is an Act which is concerned 
mainly or wholly with evidence. 


Language of the 1932 Act 

To return to the Newton Abbot case, after making this point, 
Evershed, J., examined the language of the Act so far as it 
bore on the question before him. First, he referred to subss. (3) 
and (6) of s. 1. By the former, a notice by the owner incon- 
sistent with dedication ‘‘ placed before or after and maintained 
after the commencement of this Act ’’ shall in the absence of 
proof of a contrary intention be sufficient evidence to negative 
the intention to dedicate. Under the latter, the periods of 
twenty and forty years mentioned earlier in the section are 
to be taken to be the periods next before the time when the 
tight of the public to use the way shall have been brought 
into question ‘‘ by notice as aforesaid’’ or otherwise. This 
reference to ‘‘ notice as aforesaid’’ appeared to the learned 
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judge “‘ necessarily to contemplate a case in which the alleged 
public right has been brought into question before the opera- 
tion of the Act, that is, by a notice erected before that date 
and since maintained.’’ That some retrospection is the 
necessary result of subss. (3) and (6) is, of course, clear ; 


_but one possible (and, I think, reasonable) interpretation of the 


Act would be to confine such effect to the period between the 
passing and the formal commencement of the Act. 

The next point on the language of these provisions was in 
connection with the use in subs. (6) of the future perfect 
“shall have been.’” This was taken as prima facie indicating 
a period before the Act came into operation. It had been 
argued that this was not the inevitable meaning of these 
words, and authority had been cited in support of this view, 
but Evershed, J., was of the opinion that there was no context 
here (as there had been in the cases cited to him in this 
connection) in any way limiting the sense of the tense “‘ shall 
have been’’ in subs. (6). But is that so? The Act is a 
“deeming ’’ provision ; it provides for a statutory presump- 
tion (“shall be deemed to have been dedicated ’’), which 
presumption is to be drawn if certain circumstances are 
proved. The circumstances to be proved must necessarily 
precede the time when the presumption arises. That is one 
possible explanation of the use of the future perfect tense in 
subs. (6), and one which avoids the result, which I think 
is generally regarded as exceptional, of giving a retrospective 
effect of a more or less unlimited nature to an enactment. 

Lastly, Evershed, J., pointed to s. 2 (1) of the Act, which 
provides that ‘nothing in this Act shall affect any pro- 
ceedings pending at the commencement of this Act,’’ and so 
forth ; if the argument for the defendant, that the Act had 
no retrospective operation, was right, he said, the whole of that 
subsection was otiose, and he felt that he ought not to give 
to a whole subsection of a short Act so negative an effect 
unless he was compelled to do so, and in his judgment he was 
not so compelled. In his judgment, by virtue of s. 1 (6), 
one or both of the /ermini of the periods specified in subss. (1) 
and (2) might be before, as one or both might be after, the 
date of the Act’s commencement (subject to a qualification 
not material to the cases under consideration). This is 
certainly a formidable difficulty in the way of any argument 
that at least the posterior terminal date of the period relied 
upon must be after the Act (these last three words are here 
used advisedly), but it still seems to me that there is something, 
indeed a good deal, to be said for that view. First, here as 
elsewhere, no reference was made to one peculiar feature of the 
Act, the gap between its passing and its formal commence- 
ment. And secondly, it is now perhaps clearer than it was in 
1947 that the rights of persons in proceedings may be affected 
by legislation which comes into operation while the proceedings 
are pending (see, for example, some of the observations in 
Hutchinson v. Jauncey {1950} 1 K.B. 574), with the result, 
perhaps, that the argument that saving provisions of the 
kind contained in s. 2 (1) are put in by the draftsman ex 
abundanti cautela is now more weighty than it once was. 

The 1932 Act is undoubtedly a difficult one, and what 
I have said about Fairey’s case and its predecessor is not 
intended as an indication of any view that either or both 
of these cases was wrongly decided. That seems to me to be 
avery open question. But I am not at all sure that in either 
case all the relevant points which can be urged against the 
view of the Act which has been taken on the point on which 
these cases coincide were in fact taken; certainly, they are 
not dealt with in the judgments. A decision of a court able 
to review both these cases would be very instructive. 

“ABC” 
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REPAIRS DONE BY COVENANTEE 


WHEN writing about Uniproducts (Manchester), Ltd. v. Rose 
Furnishers, Ltd. [1956] 1 W.L.R. 45; ante, p. 15, in our issue 
of 4th February (ate, p. 86) and the principle by which a 
landlord covenantor is not liable for breach of covenant to 
repair until he has had notice or has knowledge of the defect, 
I referred to sundry cases in which the existence of that 
principle has been ascribed to common sense : the lessor is not 
on the spot, the lessee is; parties cannot have intended so 
preposterous a covenant as that the landlord should be obliged 
to keep in repair what he could not know was out of repair. 

This virtual re-writing of a covenant by inserting words 
which could have been inserted when it was agreed to has been 
deprecated by at least one judge (Martin, B., who dissented in 
Makin v. Watkinson (1870), L.R. 6 Ex. 25), but, since the other 
interpretation has prevailed, it has occurred to me that 
support might be found, on similar lines, for the little-known 
decision in Taylor v. Beal (1591), Cro. Eliz. 222. 

It was held, according to the report of that case, that a 
covenantee tenant might not only effect repairs within the 
covenant himself but might also deduct the cost from rent. 
At least one text-book on the law of landlord and tenant does 
not mention this case at all; another refers to it only in 
connection with another point. But it has never been over- 
ruled; and I can say that county court judges, without 
having had their attention drawn to it, have been known to 
apply the same reasoning with the same effect. 

The action was for rent; the defendant gave in evidence, 
as to part of the claim, that the plaintiff was to repair the 
house and did not repair the house (no question of notice !) 
and that he, the defendant, had expended part of the rent in 
doing the repairs. While Clench, J., doubted whether this 
point should not have been specially pleaded, he agreed with 
Gawdy, J.’s statement: “ The law giveth this liberty to the 
lessee to expend the rent in reparations, for he shall otherwise 
be at mischief, for the house may fall down upon his head 
before it be repaired.”” Fenner, J., dissenting, considered that 
the position was that each had his remedy. 

A report by Leonard (1 Leon. 237) gives a slightly different 
picture of the case. It is headed: ‘‘ Leases. Retainer of 
Rent,” and starts by telling us that Gawdy and Clench, JJ., 
held that if the lessor did not carry out his covenant to repair 
then the lessee might repair, and “ pay himself out of the 
rent.”” The “ common-sense ’’ reasoning of Gawdy, J., is not 
reported. But later in the report it appears that the facts 
were: “‘ The lessor covenants that the lessee shall repair the 
tenements when they are ruinous at the charge of the lessor ; 
in debt for rent, the lessee pleaded that matter and that 
according to etc. he had etc.””. We are then told of Fenner, J.’s 
disagreement with his brethren, said to be referable to the fact 
that there was no express covenant. 

It may be that the pronouncement that a covenantee tenant 
may, on his landlord, the covenantor, defaulting, effect repairs 
and deduct the cost from rent should be treated as obizter; never- 
theless, Gawdy, J.’s reasoned statement remains, and can be 
fairly compared to the reasoning given in many of the 
judgments upholding the implication of a proviso requiring 
notice to the covenantor: Mansfield, C.J.’s “ the lessor is not 
on the spot to see the repairs wanting’ in Moore v. Clark 
(1813), 5 Taunt. 90; he can only “ guess or speculate ”’ : 
Bramwell, B., in Makin v. Watkinson, supra. 


There is some faint suggestion in the reports of Waters v. 
Weigall (1795), 2 Anst. 575, and Weigall v. Waters (1795), 
6 T.R. 488, that a tenant covenantee might be able to set 
off cost of repairs against rent, but the tenant concerned, who 
had done repairs necessitated by storm damage, never got as 
far. All he could rely on was a covenant of his own with an 
exception : accidents by fire and tempest, in the report of the 
first-mentioned case (in which he had tried filing a bill, and was 
told that if he had a claim it was for money paid to the use 
of the landlord and could be set off in the action for rent) : 
casualties by fire and tempest in the second report, that of the 
action itself, when the plea failed because, apart from his 
having no covenant by the landlord, the amount would be 
unliquidated. 


Damages as a remedy 


One cannot but sympathise with a tenant client whose face 
falls when told that his remedy is an action for damages 
representing the difference in the value of the term between the 
date of the landlord’s receipt of notice (or knowledge) as the 
premises have been and their value as it would have been if the 
repairs had been effected ; plus, perhaps, some sum for special 
damage representing the effect on his furniture or health 
(Hewttt v. Rowlands (1924), 131 L.T. 757 (C.A.)). 

Private sympathy does not, of course, alter the law ; but 
since our courts have shown themselves so willing to give 
‘ business efficacy ’”’ to these covenants by inserting provisos 
protecting landlords ignorant of disrepair, but excluding from 
the protection of that proviso covenantors who by reason of 
propinquity are or should be aware of the trouble without 
being told (Melles & Co. v. Holme [1918] 2 K.B. 100 ; Murphy 
v. Hurly {1922} 1 A.C. 369), is it too much to expect that the 
covenant should be read as conferring such a right as was held 
to exist by Gawdy, J., in Taylor v. Beal, supra ? 

There is a further point, based on the general law relating 
to damages, which could be urged in support of this proposi- 
tion. That law recognises not merely a right but a duty 
on the aggrieved party to take any reasonable steps (the 
question is one of fact: Payzu, Ltd. v. Saunders (1919) 
2 K.B. 581 (C.A.)) fo minimise the loss. So where, as Gawdy, J., 
put it, a house may fall down if it be not repaired, a landlord 
might, in certain circumstances at all events, be entitled to 
expect the tenant to do the work himself. (The aggrieved 
party can recover the expenses: see Smeed v. Foord (1859), 
1 E. & E. 602.) 


Absentee landlords 


The circumstances would, I submit, include those of the 
landlord not being available. I mentioned this possibility in 
the earlier article. There is, of course, no evidence that 
Stanley held a lease of Dr. Livingstone by which the latter 
had made himself responsible for repairs or that, the historical 
presumption remaining unrebutted, Stanley went on to 
complain of a leaking roof, etc. But a landlord can, even at the 
present day, be difficult to find ; a rent collecting agent has, 
as such, no authority to deal with repairs; and, using the 
language of Bramwell, B., in Makin v. Watkinson, supra, it 
seems preposterous to suggest that the parties should have 
intended that, in such circumstances, the tenant should 
continue to suffer—and the house to deteriorate. 
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The nature of rent 


Rent is not only a specialty debt but one for which the 
creditor has an extra-legal remedy in the shape of distress. 
One may wonder how Gawdy, J., would have dealt with an 
argument that, after all, the landlord could have levied a 
distress for the full amount, and what could the tenant have 
done then ? It is true that the Sale of Distress Act, 1688, had 
not been passed ; but the Statute of Marlebridge, 1257, had, 
making the levying of excessive distress actionable. Would the 
defendant in Taylor v. Beal have had a claim under that 
enactment as well as on the covenant ? 

The position that arises when some right of deduction is 
ignored by the distrainor cannot be said to be clearly defined. 
When it is a case of a deduction authorised by statute—say, 
the Income Tax Act, 1952, s. 177, or the Public Health 
(London) Act, 1936, s. 289—it would certainly be a rash 
landlord who would levy for the whole amount, at all events 
if he knew that payment had been made by his tenant. When 
a tenant pays ground rent for which a superior landlord 
threatens to distrain, it appears that that payment counts as 
rent even if the mesne lessor has not heard of it (Sapsford v. 
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Fletcher (1792), 4 T.R. 511). But where there is a special 
agreement, we find that in Graham v. Tate (1813), 1 M. & S. 
609, the distrainee was content to sue for the amount allowed 
for repairs as money had and received, while in Davies v. 
Stacey (1840), 12 Ad. & El. 506, an “allowance ’”’ for the 
use of a road was held not to effect a reduction in the rent 
reserved. 

My submission would be that Gawdy and Clench, JJ., 
would, in the case before them, have considered that distress 
for the full amount would have been illegal ; and this because 
the line they took points to a view of the nature of rent which 
may, perhaps, now have been almost forgotten. But they were 
contemporaries of Coke, whose first note to s. 213 in Ch. XII 
closely connects rent with “ the profits of the land’: “ Lessee 
shall pay so much out of the profits of the lands,” and would, 
accordingly, be aware, perhaps subconsciously, of the fact that 
the incidence of liability for upkeep would influence the amount 
to be payable. In this way they would reach the conclusion 
that the rent was the amount reserved less whatever the 


tenant spent on upkeep undertaken by his landlord. 
R. B. 


HERE AND THERE 


GENTLEMEN BY STATUTE 

BrForE the class war was declared, it used to be a recognised 
form of praise in the mouths of the members of the working- 
class to say of or to someone that he was ‘‘a gentleman.”’ 
Now, of course, it would, as likely as not, be a term of abuse, 
but in those unenvious, unembittered days the word floated 
in a rosy mist of vague idealism. In vain, for the moment, 
did democrats look askance at “‘ the dangerous lure of the 
gentleman.”’ In vain did they point out that, after all, the 
word indicated merely a step in the social hierarchy, that it 
was void of all moral significance, and that one might just as 
well call someone whom one wished to eulogise a duke or a 
viscount. But the naive idealism of the working-classes 
invented a being called ‘‘ Nature’s gentleman,’’ full of all the 
shining qualities which they liked to ascribe to the lordly 
ones then collectively known as “our betters.’’ Nature’s 
gentleman was, of course, essentially ‘‘ non-U,’’ but socially 
he played a useful part broadly corresponding to that of 
“ the missing link ’’ in the chain of evolutionary anthropology. 
Certainly the descendants of many of Nature’s gentlemen of 
two or three generations ago are now safely ensconced in the 
pages of Burke’s Peerage. In the well-satisfied materialism 
of late Victorian England the gentleman tended to appreciate 
his status above all in terms of the dignity of leisure and of 
superior personal appearance, those appearances which one 
must keep up at all costs, but the working-classes clung to 
their ideal, as witness the chorus of that song which was a 
dialogue between a little rich girl and a little poor girl, each 
odiously smug in her own way :— 


““* My daddy’s a gentleman ; he’s dressed fine ; 
My daddy don’t go to work at half past nine.’ 
But the other maid replied: ‘ That’s quite true, 
But my daddy, you see, 
Works for mother and me, 
So my daddy’s a gentleman too.’ ”’ 
In those days, though there might be a presumption that all 
baronets were bad, there was this equally powerful pre- 
sumption that all gentlemen were good. So between the 


moral advantage and the social distinction, it was a status 
well worth claiming. But now that the tide has set in the 
other direction and it is far more obviously useful to be “ U ”’ 
in the sense of an established Trade Unionist than “ U’’ in 
Miss Nancy Mitford’s rather esoteric sense, it is strange to 
find the Secretary of The Law Society, writing in its Gazette, 
invoking a profound antiquarian erudition to establish the 
fact that solicitors are gentlemen by Act of Parliament. 
His argument stands on two statutory legs, supported by the 
staff of Coke, C.J. The first Act is of the time of Henry IV, 
as interpreted by Coke, to the effect that a man may have 
“an addition of gentleman within this statute if he be a 
gentleman by office (though he be not by birth) as... 
clerks, being officers in the King’s Court of Record.’’ The 
second Act, of George II, requires solicitors to be enrolled as 
such officers. That should satisfy even the editor of Burke, 
but the ill-disposed layman is only likely to sneer that it 
took two statutes to make a solicitor a gefitleman. 


THIS WAY TO THE TOMBS 


Ir is a wonder that no one has yet invented a game something 
on the lines of ‘‘ Monopoly ’’ in which several players, each 
representing a claimant to the authorship of Shakespeare's 
works, should (partly by skill and partly by chance) manipu- 
late a mass of clues so as to corner the plays and the sonnets. 
Bacon, Oxford, Derby, Rutland, Henry Finch (the father of 
Lord Keeper Finch) and, of course, Marlowe—it could be a 
fine resource for happy families of a literary bent who object 
to television. In real life the game of ‘‘ Beggar the Bard”’ 
has been so passionately pursued for so many years that there 
should be a very profitable opening here. How much more 
actual than the rather remote conjunction of snakes and 
ladders would be a sequence of hazards and uplifts based on 
the quest for Marlowe in the Walsingham tomb at Chisle- 
hurst, as conducted by Mr. Calvin Hoffman of New York. 
Last January, when the Consistory Court gave permission 
for the opening, it looked as if the goal was in reach. The 
late rector, who had decisively opposed the opening, had died ; 
the new rector had proved more co-operative. The owner of 
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the tomb, the lord of the manor living in the Walsinghams’ 
old home, had consented to apply for a faculty. But now 
a further obstacle has been ascertained. If the missing title 
deeds which will transfer to Marlowe the literary estate of 
William Shakespeare are not found conveniently lying about 
loose in the tomb, it may be necessary to open the coffin 
of Sir Thomas Walsingham, Marlowe’s patron. But for that 
an exhumation order from the Home Office would be required. 
The law on the subject is intricate and the legal position is 
being studied. There the matter rests at present, but not 
for ever. After all, it is twenty years since a flash of literary 
intuition first revealed to Mr. Hoffman the truth of the 
authorship and he has been following the long, long trail 
ever since. What is a couple of extra months in such a quest ? 
One can only wish him better luck than the tomb openers 
in the great case of the exhumation of Thomas Charles 
Druce of the Baker Street Bazaar, some of whose relatives 
became convinced that he was the alter ego of the fifth Duke 
of Portland, masquerading in a double life, and that when 
ostensibly he died and was buried in Highgate Cemetery 
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the coffin contained no corpse. The proceedings to obtain 
the opening of the vault were strenuously opposed by another 
section of the family and the fight swayed backwards and 
forwards over almost every court in the kingdom. In 1895 
it was the Consistory Court of London, the Queen’s Bench 
Division, back again to the Consistory Court, then the Probate 
Division, the Court of Appeal and the Queen’s Bench Division 
once more. In 1900 it was the City of London Court, the 
Lord Mayor’s Court and the Probate Division. In 1901 and 
1903 it was again the Probate Division. In 1907 the scene 
shifted to Marylebone Police Court where Herbert Druce, 
a son of the deceased and the chief objector to the opening 
of the coffin, was prosecuted for perjury. The proceedings 
were sensational, but at last a conclusion was arrived at. 
It was agreed that the opening should take place. The 
Consistory Court and the Home Office co-operated and in due 
course the remarkably well-preserved remains of Thomas 
Charles Druce were revealed. The prosecution collapsed in 
anti-climax. 
RICHARD Roe. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’.] 


Lord Hewart 


Sir,—With the approval of Lady Hewart, I am writing an 
official life of the late Lord Hewart, Lord Chief Justice of England 
from 1922 to 1940. 

I would be glad to hear from your readers who had dealings 
with Lord Hewart in any of his many capacities—judge, law 
officer of the Crown, counsel, politician, author and journalist. 

Any documents or letters lent would be copied quickly and 
returned. 

ROBERT JACKSON. 

49 Cumberland Mansions, 

Bryanston Square, 
London, W.1. 


Capital Punishment 


Sir,—I was sorry to see that Mr. Richard Roe produced so 
many of the old mouldering chestnuts in his spirited defence of 
hanging in your issue of 25th February. 

We are always told by the “ hangers’’ as we were by the 
“ floggers ’’ that the punishment was a deterrent without which 
there would be an overwhelming increase in the crime. Indeed, 
some judge has always been available at such a time to say that 
no one will be able to sleep safely in his bed if hanging is abolished. 
But what I can never understand is why we in this country must 
be so much more violent than those who have given up the 
capital punishment for murder. In neither Scandinavia nor 
Italy, in neither Belgium nor Queensland have the murders gone 
up after abolition. Is this country the only one with these 
mythical figures quoted by R. Roe? The men (and women ?) 


Mr. Joun Battey Cox has been appointed an Assistant 
Registrar of County Courts and will be attached to the London 
area. 

Mr. J. R. BLaGpEN, Magistrate, Sarawak, has been appointed 
a Puisne Judge in Trinidad and Tobago. 

Mr. A. L. CuLey, solicitor, of Crewe, has been appointed 
Deputy Coroner for West Cheshire. 

Mr. CLiFFoRD JAMES HAMMETT, Senior Magistrate, Fiji, has 
been appointed a Puisne Judge of the Supreme Court of Fiji. 

Mr. A. A. HiBBERT, solicitor, of Stockport, has been appointed 
Deputy Coroner for East Cheshire. 


who are “cool and calculating’ and ask themselves, ‘‘ What are 
my chances, etc. (a), (b) and (c) ?”’ and who will decide, according 
to Mr. Roe, that murder will be worth the risk if hanging is 
abolished. 

Sir, let us test Mr. Roe. Let us suspend the capital punishment 
for ten years. If he is right it will be apparent. 

I am one of the few solicitors who have seen men hanged (as 
war criminals), and I noted at the time that those most enthusi- 
astic for meting out capital punishment were least willing to 
attend the executions, as one member of the court had to do. 
No one who has not had the experience can know of the effect 
on the executioners, gaolers and the fellow prisoners who take 
part. Since that time I am sure that if such a thing can be 
avoided it should be. All the facts from all the countries which 
have given up the practice convince me that there is nothing to 
be gained by its retention. 

A. A. Dumont. 

London, W.C.2. 


Sir,—The question of the abolition of capital punishment is a 
political issue and should not perhaps become a prominent issue 
in your paper. The general conservatism of lawyers is well known 
and they have been hostile or lukewarm to so many reforms that 
it will be a pity if they again oppose this one. As for public 
opinion largely formed on this matter by an ignorant and sensa- 
tional Press, it is an M.P.’s duty to vote as he in conscience thinks 
right. 

ROBERT S. W. POLLARD. 

London, S.W.1. 


Mr. NEVILLE BERTIE JENNINGS, chief assistant solicitor to 
Birkenhead Corporation, has been appointed prosecuting solicitor 
for the County of Devon. 

Mr. Emyr Ditton Jones, solicitor, of Amlwch, Anglesey, has 
been appointed police prosecutor at the six magistrates’ courts 
held in the county. 

Major JoHN FitzGERALD MARNAN, M.B.E., Q.C., has been 
appointed a Metropolitan magistrate. 

Mr. K. A. MILLER has been appointed Official Receiver for 
the Bankruptcy District of the County Courts of Sheffield, 
Barnsley and Chesterfield. 
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When testators ask 


your advice.... 


Please remember 


St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for ts general purposes 
the sum of £.__. free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 





St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write te 


SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan's is registered in accordance with the National Assistance Act, 1048 























JACKSON-STOPS & STAFF 


Estate Agents, Auctioneers, Surveyors & Valuers 





Undertake the 
SALE, PURCHASE OR LETTING 


OF 
TOWN ano COUNTRY HOUSES 
ESTATES anp AGRICULTURAL PROPERTIES 
SHOPS ano INDUSTRIAL PREMISES 
throughout the United Kingdom 


AUCTION SALES OF ANTIQUE AND MODERN 
FURNITURE conducted on the premises 


VALUATIONS of FREEHOLD aNb LEASEHOLD 
PROPERTIES, CHATTELS AND FURNITURE 
for all purposes 


EsTATES MANAGED AND RENTS COLLECTED 
TENANT RIGHT AND ANNUAL FARM STOCK VALUATIONS 


SALES AND VALUATIONS of 


WOODLANDS anp STANDING TIMBER 
(and advice on re-afforestation) 





LONDON OFFICE : 


8 HANOVER STREET, W.1 (™ayrfair 3316) 


AND aT NORTHAMPTON ~- CIRENCESTER « YEOVIL * YORK 
CHESTER CHICHESTER NEWMARKET DUBLIN 
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SERVING 
ALL 
FORCES 





For over thirty years the British Legion 
has been the foremost ex-Service organisa- 
tion in the country. Its task has been to 
care for all those who once served and 
now suffer—men and women of all 


services and ranks and their dependants. 


It has set up permanent schemes and 
establishments of vital importance to the 
welfare of the ex-Service community. 
Through its thousands of local com- 
mittees it has provided a countrywide 


network of benevolent service. 


In recent years the cost of maintaining 
commitments has risen, and the demands 
made upon them have scarcely lessened. 
Poppy Day donations—generous though 
they are—cannot alone meet the necessary 


increase in Legion expenditure. 


Will you, therefore, remind your clients 
that bequests and legacies are needed to 


sustain the Legion’s great work ? 


BRITISH LEGION 


Naigs Sund 


(Registered under the War Charities Act, 1940) 


PALL MALL, LONDON, S.W.1 


Telephone: WHItehail 8131 
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OF CASES 


These Notes of Cases are published by arrangement with the Incorporated 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible, the appropriate page reference is given at the end of the note. 


Court of Appeal 


FACTORY: FALL OF WORKMAN FROM PLATFORM : 
COMMON-LAW DUTY OF EMPLOYERS INDEPENDENT OF 
BUILDING REGULATIONS 
Chipchase v. British Titan Products Co., Ltd. 

Denning, Morris and Parker, L.JJ. 10th February, 1956 
Appeal from Mr. Commissioner H. Edmund Davies, O.C., 
Durham Autumn Assizes. 

Regulation 22 (c) of the Building (Safety, Health and Welfare) 
Regulations, 1948, requires that ‘‘ every working platform from 
which a person is liable to fall more than 6 feet 6 inches shall 
be ... (c) at least 34 inches wide if the platform is used for the 
deposit of material.” A workman painting a factory was injured 
when he fell from a platform 9 inches wide and 6 feet above the 


ground. His action against his employers for negligence at 
common law was dismissed by the commissioner. The plaintiff 
appealed. 


DENNING, L.J., said that it had been argued for the plaintiff 
that, if he had been working 6 feet 6 inches above the ground, he 
would by virtue of reg. 22 (c) of the Building Regulations, 1948, 
have had to have planks 34 inches wide as he had a paint bucket 
beside him, and that therefore, though the case was not within 
the regulations because the plaintiff was only working 6 feet 
above the ground, it was so nearly within the regulations that the 
court ought to take the regulations into account and hold that 
there ought to have been a plank wider than 9 inches. His 
lordship did not think that argument was correct. The com- 
missioner was Clearly right in saying that the common-law claim 
must be considered independently of the regulations. Undue 
complications would be brought into these cases if, whenever the 
courts were considering common-law obligations, they had to 
consider all the statutory regulations which nearly applied, but 
which in fact did not apply. The question was, as a matter of 
common sense, ought there to have been a wider staging ? On all 
the evidence his lordship thought that the commissioner had been 
right in holding that the employers were not guilty of negligence, 
and he would dismiss the appeal. 

Morris, L.J., agreeing, said that the decision in Franklin v. 
Gramophone Co., Ltd. [1948] 1 K.B. 542 showed that whether a 
factory owner was relieved of his common-law duty by some 
regulation depended on the particular regulation in each case. 
In the present case, if the regulation was an indication of anything 
in particular, it was an indication of that which everyone knew, 
namely, that if you fell you might hurt yourself, and if you fell 
from a great height you might hurt yourself more than if you fell 
from a lower height. The commissioner had not been unmindful 
of that, and all that he had said was that he approached the case 
quite independently of any regulation ; but he put to himself the 
test of considering whether the employer had failed to take that 
degree of reasonable care for the safety of his workmen which was 
required by the standards laid down at common law. His 
lordship could see no error at all in that approach. 

PaRKER, L.J., agreed. Appeal dismissed. 

APPEARANCES: Norman Stogdon (Tarry, Sherlock & King, 
for Maurice Sutherland, Stockton-on-Tees) ; John Thompson, 
Q.C., and D. Tolstoy (Cohen, Jackson & Scott, Stockton-on-Tees) 

(Reported by Miss M. M. Hitt, Barrister-at-Law} [2 W.L.R. 677 


Chancery Division 


COMPANIES: ‘“ PROSPECTUS”: CIRCULAR INVITING 
TRANSFER OF SHARES IN EXCHANGE FOR SHARES IN 
NEW COMPANY 
Governments Stock and Other Securities Investment Co., Ltd. v. 
Christopher and Others 

Wynn Parry, J. 9th December, 1955 
Motion. 


The Companies Act, 1948, provides by s. 38 (3): ‘‘.. . it shall 


not be lawful to issue any form of application for shares in or 
debentures of a company unless the form is issued with a 


prospectus which complies with the requirements of this section 
Provided that this subsection shall not apply if it is shown that 
the form of application was issued . . . (b) in relation to shares or 
debentures which were not offered to the public...” By 
s. 455 (1): ‘‘ In this Act, unless the context otherwise requires . . . 
‘ prospectus’ means any prospectus, notice, circular, advertise- 
ment, or other invitation, offering to the public for subscription 
or purchase any shares or debentures of a company...” Bya 
circular dated 12th November, 1955, and issued by the British 
and Commonwealth Shipping Co., Ltd. (hereinafter called “‘ the 
new company ”’), the new company offered to acquire the whole 
of each class of preference and ordinary shares and stock in the 
issued capitals of the Union-Castle Mail Steamship Co., Ltd. 
(hereinafter called ‘‘ Union-Castle ’’), and the Clan Line Steamers, 
Ltd. (hereinafter called ‘‘ Clan’’), and to issue its own shares 
in exchange therefor. The circular was sent to all members of 
Union-Castle and of Clan together with a form headed “ Form 
of acceptance and transfer.’’ The offer was expressed to be con- 
ditional on acceptance on or before 30th December, 1955, or such 
later date, not after 29th February, 1956, as the new company 
might allow, by the holders of not less than 90 per cent. of every 
class of issued capital of Clan and of Union-Castle, or such less 
percentage, in the case of any such class or classes, as the new 
company might elect to accept, and on permission to deal and to 
quote being granted by the council of the Stock Exchange before 
the dispatch of letters of allotment. Union-Castle’s constitution 
provided that it should be a cardinal principle that Union-Castle 
should remain in British control, and the plaintiff company, which 
was a shareholder and stockholder in Union-Castle, contended 
that the offer did not refer to the cardinal principle and that the 
provisions dealing with the preservation of British control, 
included in the articles proposed to be adopted by the new 
company, were illusory. The plaintiff company further contended 
that representations in the circular were misleading; that certain 
omissions had the effect of making what it did state misleading ; 
and that it was a ‘“‘ prospectus ”’ to which s. 38 applied, and that 
as such it did not comply with the requirements of the Act. 
Accordingly, the plaintiff company moved, in effect, for a series 
of injunctions to restrain the carrying into effect of the scheme, 
which was proposed by the directors of Union-Castle, for the 
acquisition by the new company of the shares in Union-Castle 
and in Clan in the terms of the circular. 

Wynn Parry, J., said that the safeguards regarding British 
control were as effective as in the case of Union-Castle, so that 
that objection failed. The next allegation was that the circular 
was misleading, and it was necessary to consider its nature and 
ascertain whether it was a “‘ prospectus ’’ to which s. 38 applied ; 
if so, it did not comply with the requirements of the Act. That 
word was defined in s. 455; it had been argued that certain 
contexts in s. 38 réquired a wider meaning, but that contention 
could not be sustained. The circular did not involve an offer 
for the purchase of any shares, as the shares in question were 
unissued shares of the new company, and could not be the subject 
of an offer of purchase (In ve V. G. M. Holdings, Lid. (1942) 
Ch. 235). The meaning of ‘‘ subscription ’’ was taking or agreeing 
to take shares for cash; it imported that the person agreeing to 
take the shares put himself under a liability to pay the nominal 
amount in cash; that followed from Arnison v. Smith (1889), 
41 Ch. D. 348, and other cases. The circular did not invite 
subscription of shares for cash. For those reasons, the circular 
was not a “‘ prospectus ”’ within the meaning of the Act, nor was 
it issued to the public, as the only persons who could accept the 
offer were the shareholders of the old companies. It was then 
said that the ‘‘ Form of acceptance and transfer ”’ was in reality 
a form of application for shares in the new company ; but its 
true operation was as an acceptance of the offer made by the 
new company and of the shares in the new company, and as a 
transfer of the shareholder’s existing shares. Considering the 
terms of the circular so construed, it could not be held to be false 
or misleading. The plaintiff company was not entitled to any of 
the injunctions claimed. Motion dismissed. 

AppEARANCES: J. B. Lindon, Q.C., and K. B. Suenson-Taylor 
(Barnett, Tuson & Co.); Sir Andrew Clark, Q.C., and M. M. 
Wheeler ; Peter Foster (Slaughter & May). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 237 
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Queen’s Bench Division 


FACTORY: DANGEROUS MACHINERY: UNFENCED 
CUTTER OF MILLING MACHINE: REGULATIONS 
COMPLIED WITH: STATUTORY DUTY EXCLUDED 
Quinn »v. Horsfall and Bickham, Ltd. 


Glyn-Jones, J. 20th December, 1955 

Action. 

The Factories Act, 1937, provides by s. 14 (1) that every 
dangerous part of any machinery shall be securely fenced. The 
Horizontal Milling Machines Regulations, 1928, provide by 
reg. 3 that: ‘‘ The cutter or cutters of every horizontal milling 
machine shall be fenced by a strong guard, properly adjusted to 
the work, which shall enclose the whole cutting surface except 
such part as is necessarily exposed for the milling operations,”’ 
with an exemption that ‘‘ Nothing in reg. 3 shall apply to any 
milling cutter .. . when used for . . . (vii) automatic profiling.” 
The plaintiff, an experienced miller, was operating a horizontal 
milling machine, of which the cutter was at the time unfenced ; 
the work in hand was the automatic profiling of a piece of metal. 
As he required to make an adjustment he pressed a button to 
stop the cutter, but, unknown to him, failed to push it far enough 
to operate the switch. While looking away to speak to another 
man his left hand came into contact with the revolving cutter 
and was injured. He claimed damages from his employers for a 
breach of s. 14 (1) and for negligence at common law. 


GLYN-JONES, J., said that the defence was that the machine was 
covered by the regulations of 1928, compliance with which 
exempted the defendants from any obligation imposed by the 
Act to fence the cutter, and Miller v. Wm. Boothman & Sons, Ltd. 
[1944] KX.B. 337 was relied on. The machine was a horizontal 
milling machine, and the process was automatic profiling; the 
machine was thus exempted from reg. 3, but the plaintiff contended 
that the result of that was that s. 14 (1) applied. The operation 
covered by the exemption clause could not be carried out if the 
cutter was so fenced as to comply with the Act, and it would be 
odd if the effect of exempting the occupier from the requirements 
of reg. 3 were to prohibit the use of the machine. The effect of 
the proviso was to apply s. 14 (1) to dangerous parts of the 
machine other than the cutter ; that seemed to follow from Benn 
v. Kamm & Co., Ltd. [1952] 2 Q.B. 127. The cutter was, accord- 
ingly, not required to be fenced at the time. As to negligence, the 
defendants contended that where statutory regulations defined 
the circumstances in which a machine was to be fenced, the 
common law was superseded. But though the regulations could 
not be considered as having that effect, their existence was a 
fact to be considered in assessing whether or not a reasonable 
employer would encourage his men to use a guard. Taking all 
the facts into account, it would be an injustice in the present case 
to hold that the defendants should have required their employees 
to use a guard when the regulations dispensed with one, and the 
failure to use a guard was not “‘ folly and obvious folly,’”’ as Lord 
Dunedin had said in Morton v. Wm. Dixon, Lid. [1909] S.C. 807. 
Judgment for the defendants. 


APPEARANCES: J. R. Crichton, Q.C., and R. Lambert (W. H. 
Thompson) ; J. D. Cantley, Q.C., and W. D. T. Hodgson (A. W. 
Mawer & Co., Manchester). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law]) [1 W.L R. 264 


DAMAGES: TRESPASS AND CONVERSION : WRONGFUL 
OCCUPATION OF FARMS: DEDUCTION OF TAX 
Hall and Co., Ltd. v. Pearlberg 


His Honour W. K. Carter, Q.C., Official Referee 
13th January, 1956 


Reference of issues of damages for trial. 


The plaintiffs were a gravel company who, in 1954, purchased 
two farms which were described in the sale particulars as over- 
lying valuable sand and gravel deposits. The plaintiffs had no 
intention of farming the land themselves. They intended to let 
it upon terms that they could take it back as and when they 
Tequired it for their business of extracting and selling sand and 
gravel. On 29th September, 1954, the defendant entered into 
possession of both farms, and remained in occupation of one 
until 25th July, 1955, and of the other until 15th August, 1955. 
On 21st February, 1955, the plaintiffs issued their writ and the 
Statement of claim indorsed on it alleged that the defendant, 
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in or about October, 1954, wrongfully and without any right 
or title so to do, entered and seized and took possession of the 
farms. It also alleged that the defendant had converted certain 
hay which was upon the farms at the time of her entry. At 
trial before Pearce, J., the defendant did not contest the plaintiffs’ 
claim, and an order was made that the issues as to damages be 
referred to an official referee for trial. 


The OrFicIAL REFEREE found that the plaintiffs had suffered 
damage (a) in conversion, for use by the defendant, of hay stacked 
on the premises, £544 ; (b) in trespass, for £650 in lieu of one year’s 
rent, and (c) in trespass, for a number of items which could be 
described as the difference between the outgoing and incoming 
valuations. He was prepared to give judgment for the plaintiffs 
for £1,170 damages for trespass and £544 for conversion, when 
the decision of the House of Lords in British Transport Commission 
v. Gourley [1956] 2 W.L.R. 41; ante, p. 12, was published, and the 
case was adjourned for further consideration in the light of that 
decision whether such damages should be reduced in view of the 
plaintiffs’ liability to income and profits tax on the sums proposed 
to be awarded. The Official Referee said that the principles in 
Gourley’s case, supra, appeared to apply, but the plaintiffs, 
as a gravel company, were subject to the special rules as to 
taxation laid down in Stow Bardolph Gravel Co., Ltd. v. Poole 
(1954] 1 W.L.R. 1503, which laid down that the purchases 
by such a company of potential sources of supply were to be 
treated as dealings in capital, not income. Two questions were 
to be answered: whether sums awarded as damages would be 
subject to income and profits tax; and, if not, whether the 
plaintiffs would have been liable to such taxes if they had actually 
received such sums in the ordinary course. On that footing, 
items (a) and (c) should be allowed in full as capital items, as the 
plaintiffs had reasonable grounds for supporting such a contention 
against the Revenue. Item (b), in view of s. 175 of the Income 
Tax Act, 1952, should not be taxable in the hands of the plaintiffs 
as damages for ‘‘ trespass,’’ but if received as rent it would have 
been taxable. There was no evidence of the assessment under 
Sched. A, which must be negligible. In the result there should be 
a deduction, after certain calculations, of one-half of this item. 
Judgment for plaintiffs for £1,390. 


APPEARANCES: G.G. Baker, Q.C., and L. A. Blundell (Wilkinson, 
Howlett & Moorhouse) ; Viscount Hailsham, Q.C., and E. D. Smith 
(Warren & Warren). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 244 


PRACTICE NOTE 


PRACTICE: DOCUMENTS TO BE SENT TO QUARTER 
SESSIONS ON APPEALS AND COMMITTALS FROM 
JUSTICES 


Lord Goddard, C.J., and Byrne, J. 10th February, 1956 


Lorp Gopparp, C.J., stated that the Society of Chairmen 
and Deputy Chairmen of Quarter Sessions had called the attention 
of the court to the diversity of practice which obtained among 
clerks to justices with regard to what should be sent by them to 
quarter sessions when there was an appeal from a magistrates’ 
court or when the latter committed a prisoner for sentence 
under s. 29 of the Criminal Justice Act, 1948, or for Borstal 
training under s. 20. While the court had no power to give 
directions on the matter, as it was obviously desirable that there 
should be uniformity in practice, the court thought that they 
might properly express an opinion in the hope that it would be 
generally followed. In the case of committal for sentence or 
Borstal training it was essential that all the information that was 
before the committing justices should be before the appeal 
committee of quarter sessions, and accordingly any notes of 
evidence taken by the clerk and any documents put in at the 
hearing should be sent, as no doubt they generally were. The 
opinion of the court on the matter was made clear in R. v. Dorset 
Quarter Sessions; ex parte O’Brien (1953), The Times, 
4th February (see below). As to appeals, P. v. Grimsby Borough 
Quarter Sessions ; ex parte Fuller [1956] 1 Q.B. 36 seemed to have 
caused some difficulty. All that the court meant was that it was 
undesirable that, while trying an appeal, the justices should always 
have the notes taken below before them unless it became necessary 
to see what a witness had said or what had transpired in the court 
below. But the court had not had in mind that it might often 
be necessary for the chairman to have access to the notes before 
the hearing to enable him to decide an application for legal aid, 
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to estimate the length of an appeal when he was settling the day’s 
list, and perhaps for other matters. That had in effect been said 
in the Dorset case. The court therefore hoped that clerks to 
justices would send their notes to the clerk of the peace when 
there was an appeal, so that he could show them to the chairman 
or recorder if he required them before the hearing for those 
purposes, and also give them to the court during the hearing if it 
became necessary or desirable for them to see what happened 
below. His lordship added that Ormerod and. Glyn-Jones, JJ., 
who had sat with him in the Grimsby case, agreed with what he 
had just said, as did Byrne, J. 


{Reported by Miss J. F. Lams, Barrister-at-Law] [2 W.L.R. 681 


NOTE 
R. v. Dorset Quarter Sessions; ex parte O’Brien 
Lord Goddard, C.J., Lynskey and Pearson, JJ. 2nd February, 1953 

Application for an order of certiorari. 

On 3rd June, 1952, the applicant, Patricia Anne O’Brien, 
was convicted by Wareham justices of stealing £4 10s. from a 
taxi-driver, contrary to s. 14 of the Larceny Act, 1916, and was 
committed to quarter sessions for sentence under s. 29 of the 
Criminal Justice Act, 1948. The applicant appealed against 
her conviction and her appeal came on for hearing before the 
appeal committee on the same day as her committal for sentence. 
The appeal committee upheld the conviction and, on the com- 
mittal, sentenced the applicant to six months’ imprisonment. 
The applicant applied for an order of certiorari to bring up and 
quash the order of the appeal committee on the grounds that 
during the hearing of the appeal the appeal committee had had 
before them documents relating to her character relevant to the 
question of sentence which were prejudicial to the hearing of the 
appeal, so that justice was not seen to be done and there had, 
in consequence, been a denial of natural justice. 

Lorp Gopparb, C.J., said that it was said that because the 
appeal committee had the ordinary papers before them which 
they must have to deal with the matter of sentence, that 
invalidated the conviction. In his opinion it did not. The 
papers had to go to the chairman, for a list was prepared of the 
cases. The applicant had applied for legal aid and the chairman 
naturally wanted to see the notes of evidence to see what the 
case was about before he decided to give legal aid and he, his 
lordship, could not see any reason why notes of evidence should 
not be supplied to quarter sessions even when it happened that 
a person sent forward for sentence appealed against conviction. 
The appeal committee was now the only body that could hear 
appeals from justices; Parliament might have provided that if 
an appeal was entered the determination of the sentence ought 
to go to a different body but it had not. It had determined that 
it should go to the same body. As a matter of practice and 
machinery it was obvious that every justice sitting on such an 
appeal must know that the appellant had been sent forward 
for sentence, and he, his lordship, was sure that justices could 
be trusted to try an appeal fairly. The court could not see any 
reason for saying that justice was not done and the application 
failed. 

LyNnSKEY and PEarRSON, JJ., agreed. Application dismissed. 

APPEARANCES: H. J. C. Stovin (Kinch & Richardson, for 
H. C. N. Lambert, Bournemouth) ; Raymond Stock (Booth and 
Blackwell, for C. P. Bruiton, Dorchester). 


(Reported by Miss J. F. Lams, Barrister-at-Law]) [2 W.L.R. 682n. 


CROWN PRACTICE: CROSS-EXAMINATION OF 
DEPONENTS 
R. v. Stokesley Justices; ex parte Bartram 
Lord Goddard, C.J., Hilbery and Devlin, JJ. 15th February, 1956 

Application for an order of certiorari. 

On 12th March, 1947, justices made an order whereby the 
applicant was adjudged to be the putative father of a bastard 
child and ordered to pay 12s. 6d. a week maintenance. The 
complainant did not seek to enforce the order for eight years, 
but in 1955 she applied to the collecting officer, and in 
September, 1955, a summons was served on the applicant in 
respect of arrears due under the order. On 25th January, 1956, 


the applicant applied for an order of certiorari to bring up and 
quash the order of 12th March, 1947, on the grounds that no 
summons had been served on him to appear before the justices 
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on that date, that having no knowledge that proceedings were 
taking place he had not appeared and that the justices had no 
jurisdiction to make the order; and he denied that he was the 
father of the child. There was before the court an affidavit 
sworn by the applicant in support of his case, an affidavit by 
a police constable to the effect that he had served the summons 
on the applicant on 7th March, 1947 (although he could not 
remember handing it personally to the applicant), and an 
affidavit by the justices to the effect that they had satisfied 
themselves that the summons had been served and had seen 
the certificate of service endorsed on a copy of the summons 
before adjudicating. There was also before the court the original 
of the order made by the justices on 12th March, 1947, on which 
the printed words ‘“‘ [the appearance of the defendant] ’’ had 
been struck out so that it read ‘‘On proof of service...” 
The court, relying to some extent on the order, was satisfied 
that the summons had been served and dismissed the application, 
Subsequently, before the order of the court was drawn up, it 
was made known to the court that the order had been altered 
in that the words “ [the appearance of the defendant] ’’ had 
not been struck out when it was originally drawn up but had 
been deleted between the time when it had been inspected by 
the applicant’s solicitor for the purposes of the application 
and the time when it was put before the court. The court 
ordered that the application be reheard and that the deponents 
should attend. At the rehearing counsel on either side, at 
the invitation of the court, applied for leave to cross-examine 
on affidavits. 

Lorp GoppDarD, C.J., said that it was probably the first case, 
certainly in recent history, in which an application had been 
made in Crown proceedings for leave to cross-examine on affidavits. 
There was no doubt that the court had power to allow cross- 
examination because R.S.C., Ord. 59, r. 47, expressly provided 
that all the rules of the Supreme Court should apply to Crown 
proceedings, and Ord. 38 provided for cross-examination upon 
affidavits. The present case was exceptional. The applicant 
was seeking to set aside an order obtained eight years ago on 
which the complainant had not acted. It was a very remarkable 
and exceptional case and the court had got to get to the bottom 
of the story; there were other matters which had caused the 
court a great deal of anxiety and some displeasure, and they 
thought, therefore, that cross-examination should be allowed. 
Certain of the deponents were then cross-examined and _ the 
court, having heard their evidence, dismissed the application 
for an order of certiorari. Lord Goddard, C.J., in the course 
of his judgment, said that the cross-examination had been allowed 
because it was such a remarkable case and there had been the 
unfortunate incident of an altered order having been put before 
the court upon which the court to some extent had relied. He 
did not want the case to be thought an easy precedent. 

HILBEery and DeEvtiin, JJ., agreed. 

APPEARANCES: A. J. Irvine (R. A. Rotherham & Co., for 
Pearsons & Ward, Helmsley, Yorkshire) ; Alan Garfitt (Torr and 
Co., for W. Lowther, Carrick & Co., Stokesley, Yorkshire). 

(Reported by Miss J. F. Lams, Barrister-at-Law] {1 W.L.R. 254 


LIBEL AND SLANDER: STATEMENT IN OPEN COURT 
TO BE APPROVED BY JUDGE IN CHAMBERS 


Liebrich v. Cassell & Co., Ltd. 
Slade, J. 21st February, 1956 


On 3rd November, 1955, the plaintiff issued a writ claiming, 
inter alia, damages for libel contained in a book published by 
the defendants. A statement of claim was delivered but, before 
delivery of a defence, terms of settlement were arrived at on the 
defendants agreeing, inter alia, to pay a sum of money to the 
plaintiff and to the reading of an agreed statement in open coutt. 
No money was paid into court. On 13th February, 1956, on a 
summons for directions taken out under R.S.C., Ord. 30, Master 
Burnand ordered “‘ that the action be tried at Middlesex by a 
judge alone and be set down within seven days for the purpose 
of making an agreed statement in a libel action.’’ Thereupon 
the action was set down and on 21st February, 1956, was listed 
for hearing before Slade, J., as a “‘ statement in open court. 
The agreed statement had not been submitted to Slade, J., oF 
to any other judge for approval. 

SLADE, J., said that the statement should first have been 
approved by a judge. Whenever it was desired, upon the 
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settlement of an action for libel or slander, to make a statement 
in open court the agreed statement should (1) be approved by 
a judge, and (2) normally be made before the judge who has 
approved it. That practice should be followed whether the 
reading of the statement followed the acceptance and taking out 
of money which had been paid into court, so as to fall within 
the precise terms of R.S.C., Ord. 22, r. 2 (4), or whether the 
statement was a term of a settlement which includes an agreement 
to pay money (or costs) which had not been paid into court, 
and whether the money so payable had actually been paid or 
was to be paid in the future. He said that the statement should 
“normally ’’ be made before the judge who has approved it 
because one could envisage circumstances where it was essential 
that the plaintiff’s reputation should be vindicated at the earliest 
possible moment, and the judge may, for example, have gone 
on circuit and not be readily accessible. In those circumstances 
it would be perfectly proper to obtain the permission of some other 
judge for the statement to be made before him, and he should 
then be shown the statement which it was desired to make and 
which would already have been approved by his brother judge 


APPEARANCES: Philip Goodenday (Buckeridge & Braune) ; 
A. T. Hoolahan (Oswald Hickson, Collier & Co.) 


(Reported by Miss J. F. Lams, Barrister-at-Law] (1 W.L.R. 249 


NEGLIGENCE: RAILWAY: PERSON ON PLATFORM 
STRUCK BY OPEN DOOR OF TRAIN 


Hare and Another v. British Transport Commission 
Lord Goddard, C.J. 22nd February, 1956 
Action. 


The plaintiff was standing on a station platform seeing her 
After the train had moved about 60 yards 
along the platform she was struck from behind and injured by the 
open door of the guard’s van which the guard was just closing. 
In an action for damages for personal injuries the plaintiff alleged 
negligence against the British Transport Commission and the 
Commission alleged contributory negligence by the plaintiff in 
placing herself too close to the train and the side of the platform 
as the train was moving out of the station and the door of the 
guard’s van was still open. 


Lorp GopDaRD, C.J., reading his judgment, said that reliance 
had been placed on the railway’s rules which provided that doors 
were to be closed before the train started. The facts of the present 
case were indistinguishable from those in Thatcher v. Great 
Western Railway Co. (1893), 10 T.L.R.13. In that case Lopes, J., 
attached importance to similar rules as supplying evidence of 
negligence when it was shown that a door was open. For himself 
he (his lordship) would not regard that as conclusive because, in 
his opinion, those rules were designed for the protection of 
passengers in the train, so that they should not be exposed 
to the risk of an open or insecurely fastened door. He could not 
think that they compelled the guard of a passenger train to be 
in his van with the door closed the moment the train started. 
It was common knowledge that the guard gave the signal to 
start standing on the platform and as a rule boarded the train as 
it began to move ; that seemed to him (his lordship) not only an 
ordinary practice but one which worked for safety, as the guard 
could see that all was well as the train actually started. It 
would, however, be another thing if the train was allowed to go 
some distance along the platform with the door open. While 
there might be cases of open doors causing injury which could 
be distinguished, the facts of the present case were identical with 
those in Thatcher’s case, and, on the authority of that case, he 
felt bound to find that, considering the distance the train had 
travelled before the plaintiff was struck, the van door ought not 
to have been open. The case for the defendants really was that 
the plaintiff had been guilty of contributory negligence, but as it 
was established that a duty was owed to persons allowed to be 
on the platform she was entitled to assume that the doors would 
be closed. There was in Thatcher's case a plea of contributory 
negligence ; the facts in that case seemed to be at least as strong 
to support such a plea as in the present, but did not avail the 
defendants. Judgment for the plaintiff. 


APPEARANCES : Leonard Caplan, Q.C., and Thomas Whipham 
(S. M. Fruitman) ; John Stephenson (M. H. B. Gilmour). 


(Reported by Miss J. F. Lams, Barrister-at-Law]) [1 W.L.R. 250 
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Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: JUSTICES : NON-COHABITATION 
CLAUSE: POSSIBILITY OF RECONCILIATION : 
REVOCATION OF CLAUSE 


Guiness v. Guiness 


Lord Merriman, P., and Collingwood, J. 
26th January, 1956 


Appeal from an order of the Wimbledon justices. 


A wife who was married in October, 1953, obtained in November, 
1954, when she was pregnant, an order of the justices against 
her husband on the grounds of persistent cruelty, desertion, and 
neglect to maintain. The parties had cohabited since the last act 
of the alleged cruelty (which to a large extent consisted of physical 
violence), but the justices had held that it had been revived by 
desertion. The order contained a non-cohabitation clause. 
The husband made certain overtures to effect a reconciliation, 
which were resisted ; and he applied in September, 1955, to have 
the order discharged or alternatively to have it varied by the 
revocation of the non-cohabitation clause. There had been no 
question of physical violence during the separation. The justices, 
while stating that the marriage could be saved if the husband 
were to approach his wife in the proper way, and that the wife 
was herself ready for a reconciliation if the correct approach 
were made, dismissed the applications on the basis that the 
husband had not learned his lesson, and had not shown his regret 
for his past conduct, and that the wife should accordingly still 
have the “ protection ’’ of the non-cohabitation clause. 


Lorp MERRIMAN, P., who referred to Haynes v. Haynes 
[1952] P. 272, said that by reason of the non-cohabitation clause, 
the wife had been justified in resisting such overtures as had been 
made, for the clause itself effectively precluded the making of 
any overtures at all. The application to have the whole order 
discharged had therefore rightly been dismissed. But the justices 
had made an error of judgment in the way in which they had 
justified the retention of the non-cohabitation clause. The 
wife was entitled to resist any overtures in which the husband 
did not show that he had learned his lesson. If he showed them 
that he did not recognise the error of his ways, or did not succeed 
in showing them the contrary, there was an end to any overtures 
for reconciliation on his part. But it was not necessary, in 
order to achieve that purpose, to maintain a clause in the order 
which effectually precluded the making of any overtures at all, 
because the wife was entitled to resist them by virtue of the very 
existence of the clause. 


CoLLInGwoop, J., who concurred, said that it was obvious 
that anything which militated against a possible reconciliation 
was undesirable, and quite clearly the non-cohabitation clause 
was an impediment to the very overtures which the wife herself 
said might very well be successful if they were made in the right 
way. Appeal allowed. Non-cohabitation clau$e revoked. 


APPEARANCES: S. Seuffert and Gregory (R. W. Platt) ; 
D. R. Ellison (Sowman, Wells and Potter). 
[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 258 





Personal Notes 


Mr. Cecil F. Bray, solicitor, of Lutterworth, Leicestershire, 
who has been clerk to the Lutterworth magistrates since 1933, 
will be retiring on 31st March. 


Mr. George Frederick Furniss, solicitor, of Glossop, has resigned 
from the part-time clerkship of the Peak Rating Valuation Panel, 
a position which he had held since the panel came into being 
under the Local Government Act, 1948. 





Wills and Bequests 


Mr. Frederick William George Bolton, retired solicitor, of 
Fryinghall, Shipley, formerly of Bournemouth and Letchworth, 
left £15,518 (£15,406 net). 


Mr. Alfred Pitts, managing clerk to James Greenwood and Co., 
solicitors, of Bradford, left £2,273 (£2,220 net). 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Archdeacon Johnson’s Almshouse Charity (Oakham and 
Uppingham) Scheme Confirmation Bill [H.C.] [28th February. 

Baptist Chapel and Other Charities (Totnes and Tuckenhay) 
Scheme Confirmation Bill [H.C.] (28th February. 

Leigh Almshouse, Stoneleigh and Other Charities Scheme 
Confirmation Bill [H.C.] [28th February. 

Ministry of Housing and Local Government Provisional Order 
(Colne Valley Sewerage Board) (No. 2) Bill [H.C.] 

[28th February. 

Read Second Time :— 


Food and Drugs (Scotland) Bill [H.C.] {1st March. 


Read Third Time :— 


Dentists Bill [H.C.] [ist March. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 


Occasional Licences and Young Persons Bill [H.C.] 
(29th February. 


To amend the law with respect to occasional licences. 


Read Second Time :— 
Justices of the Peace Act, 1361 (Amendment) Bill [H.C.] 
[2nd March. 
B. QUESTIONS 


PLANNING APPEALS 


Mr. DuNCAN SANDys said that he was considering how more 
uniformity in the method of conveying decisions upon planning 
appeals might best be achieved. Asked to consider also the 
necessity for ensuring that planning appeals were properly 
reported and that the code was kept up so that codification of the 
administrative decisions, to which people could refer, was 
developed, thereby limiting the number of appeals, Mr. Sandys 
replied that of course reports in the newspapers were outside 
his control. Asked to issue instructions to local planning 
authorities to give to appellants prior notice of the plans and 
maps that were to be produced and the written statements 
intended to be put in, he replied that he believed that local 
authorities did not normally deny appellants access to documents 
and maps. [28th February. 

RENT TRIBUNALS 


Mr. DuNcAN SaAnpys said that thirty-eight of the chairmen 
of rent tribunals were people with legal training. He had no 
reason to be dissatisfied with the personnel of rent tribunals 
generally. The power of dismissing members had been used in 
four cases since October, 1951, and in a number of other cases 
persons known not to be suitable had either resigned or had not 
been reappointed. It was not easy to find people prepared to 
take on these jobs. As part of the review of the Rent Acts 
announced last October he would inevitably have to examine 
the jurisdiction, procedure and general working of rent tribunals, 
but he had not as yet considered these matters—still less arrived 
at any decisions on them. [28th February. 


REQUISITIONED Houses (INVITED TENANCIES) 


Asked whether, in view of the fact that circular No. 39/55 
of the Ministry of Housing and Local Government relating to 
payments to landlords under s. 4 (2) (c) of the Requisitioned 
Houses and Housing (Amendment) Act, 1955, for loss of vacant 
possession upon accepting licensees as statutory tenants, had 
not been issued until several months after the Act had come 
into force, and that consequently effective action had not been 
possible to complete all such arrangements with landlords by 
31st March, he would extend by six months from such date the 
time for full reimbursement to local authorities of payments 
which they incurred on requisitioned premises, Mr. DuNcAN 
SANDYs said he had no power to vary the financial provisions 
of the Act. (28th February. 
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AND WHITEHALL 


Maximum FINES 


The Home SEcrRETARY refused to consider legislation which 
would treble the maximum fines which could be imposed for 
offences. He had no information to suggest that courts generally 
regarded the present maximum as inadequate. [1st March. 


JUVENILE CourTs (MENTALLY DEFECTIVE OFFENDERS) 


The Home SEcRETARY Said that during the three years 1952, 
1953 and 1954 there had been 220 cases in which a juvenile 
court had been satisfied that an offender was mentally defective 
and had directed that action be taken under s. 8 of the Mental 
Deficiency Act, 1913. [1st March, 


STATUTORY INSTRUMENTS 


Brush and Broom Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1956. (S.I. 1956 No. 249.) 6d 

Civil Defence (Designation of the Minister of Fuel and Power) 
(Amendment) Order, 1956. (S.I. 1956 No. 235.) 

Draft Civil Defence (Fire Services) (Water) Regulations, 1956. 5d. 

Draft Civil Defence (Fire Services) (Water) (Scotland) Regulations, 
1956. 5d. 

Draft Civil Defence (Shelter) (Maintenance) Regulations, 1956. 

Draft Civil Defence (Shelters) (Maintenance) (Scotland) Regula- | 
tions, 1956. 





Coal Industry (Superannuation Scheme) (Winding up No. 10) 
Regulations, 1956. (S.I. 1956 No. 248.) 5d. 

Control of Paper (Newspapers) (Economy) (Amendment No. 4) 
Order, 1956. (S.I. 1956 No. 243.) 5d. ’ 


Fiduciary Note Issue (Extension of Period) Order, 1956. (S.I. 
1956 No. 264.) 
Import Duties (Drawback) (No. 1) Order, 1956. (S.I. 1956 


No. 242.) 
Jute Wages Council (Great Britain) Wages Regulation Order, 


1956. (S.I. 1956 No. 199.) 8d. 

Lancashire River Board (Fixed Engines) Order, 1956. (SI. 
1956 No. 229.) 

Liverpool Pilotage (Amendment) Order, 1956. (S.I. 1956 
No. 250.) 

Llanelly (Repeal of Local Enactments) Order, 1956. (S.I. 1956 
No. 251.) 


Marriages Validity (Salvation Army Citadel, Leigh) Order, 1955. 
(S.I. 1956 No. 241.) 

Merchant Shipping (Safety Convention Countries) 
(No. 1) Order, 1956. (S.I. 1956 No. 234.) 

National Insurance (Unemployment and Sickness Benefit) 
Amendment Regulations, 1956. (S.I. 1956 No. 227.) 

Nyasaland Order in Council, 1956. (S.I. 1956 No. 231.) 

Nyasaland Protectorate (African Trust Land) (Amendment) 
Order in Council, 1956. (S.I. 1956 No. 232.) 

Draft Registration of Independent Schools (Scotland) Regula- 
tions, 1956. ‘ 

Rent Restrictions Regulations, 1956. 5d. 
See anie, p. 176. 

Retail Bespoke Tailoring Wages Council (England and Wales) 
Wages Regulation (Amendment) Order, 1956. (S.I. 1956 | 
No. 225.) 5d. 

Retail Drapery, Outfitting and Footwear Trades Wages Council 
(Great Britain) Wages Regulation Order, 1956. (S.I. 1956 
No. 219.) 11d. 

Retention of Cables and Mains under Highways (Argyllshire) 
_(No. 1) Order, 1956. (S.I. 1956 No. 210.) 

Retention of Cables and Pipes under and over Highways 
(County of Southampton) (No. 1) Order, 1956. (S.I. 1956 
No. 211.) 5d. ee 

Sack and Bag Wages Council (Great Britain) Wages Regulation 
Order, 1956. (S.I. 1956 No. 220.) 6d. f 

Singapore Colony (Amendment) Order in Council, 1956. (5.1. 
1956 No. 233.) a 

Stopping up of Highways (Caernarvonshire) (No. 1) Order, 1956. J 
(S.I. 1956 No. 205.) 

Stopping up of Highways (Carlisle) (No. 1) Order, 1956. (S.I. 
1956 No. 204.) . 

Stopping up of Highways (Hertfordshire) (No. 1) Order, 1956. 
(S.I. 1956 No. 203.) . 

Stopping up of Highways (Kent) (No. 8) Order, 1956. (S.I. 1956 
No. 215.) 


(Various) 


(S.I. 1956 No. 257.) 
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Stopping up of Highways (Kingston upon Hull) (No. 1) Order, 
1956. (S.I. 1956 No. 237.) 

Stopping up of Highways (Kingston upon Hull) (No. 2) Order, 
1956. (S.1. 1956 No. 208.) 

Stopping up of Highways (Lancashire) (No. 1) Order, 1950. 
(S.1. 1956 No. 236.) 

& Stopping up of Highways (Leicestershire) (No. 3) Order, 1956. 
(S.1. 1956 No. 206.) 

Stopping up of Highways (London) (No. 1) Order, 1956. 
(S.1. 1956 No. 212.) 

Stopping up of Highways (London) (No. 2) Order, 1956. 
(S.1. 1956 No. 213.) 

Stopping up of Highways (London) (No. 3) Order, 19560. 
(S.1. 1956 No. 238.) 

Stopping up of Highways (London) (No. 4) Order, 1956. 
(S.I. 1956 No. 239.) 

Stopping up of Highways (London) (No. 5) Order, 1950. 
(S.L. 1956 No. 214.) 

Stopping up of Highways (London) (No. 6) Order, 1956. 
(S.1. 1956 No. 223.) 

Stopping up of Highways (London) (No. 7) Order, 1956. 

(S.1. 1956 No. 216.) 
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Honours and Appointments 


[fhe Queen has been pleased, on the recommendation of the 
Lord Chancellor, to approve the appointment of*Mr. JAMES 
Marie Davies, Honorary Colonel in the Army, to be Deputy 
Chairman of the Court of Quarter Sessions for the County of 
Cumberland. 


Mr. G. Newton has been appointed assistant solicitor in 
the Town Clerk’s department at Bath in succession to Mr. J. D. 
Foy, who recently resigned the post to join the legal staff of the 
South Western Gas Board. 

Mr. THoMAS ARTHUR Tuck has been appointed an Assistant 
Official Receiver for the Bankruptcy District of the County Courts 
of Bristol, Bath, Bridgwater, Cheltenham, Frome, Gloucester, 
Swindon and Wells, and also for the Bankruptcy District of the 
County Courts of Exeter, Barnstaple, Taunton and Torquay, 
with effect from 5th March. 


Miscellaneous 


The combined annual general meeting of members of the 
Area Committee and members of all Local Committees within the 
No. 5 (South Wales) Legal Aid Area will be held at the Seabank 
Hotel, Porthcawl, on Saturday, 12th May, 1956, at 12 noon. 


COUNTY COUNCIL OF LINCOLN—PARTS OF 
HOLLAND DEVELOPMENT PLAN 

Proposals for alterations and additions to the above develop- 
ment plan were, on 22nd February, 1956, submitted to the 
Minister of Housing and Local Government. The proposals 
relate to land situate within the under-mentioned districts. 
A certified copy of the proposals as submitted has been deposited 
lor public inspection at the office of the County Planning Officer, 
21 Haven Bank, Boston. Certified copies of the proposals or 
certified extracts thereof so far as they relate to the under- 
mentioned districts have also been deposited for public inspection 
at the places mentioned below :— 
Boston Borough and Boston Rural District : 

Office of the County Planning Officer, 21 Haven Bank, 
Boston. 


Spalding Urban District : 
Office of the County Planning Officer, Harrington House, 

Broad Street, Spalding. 

The copies or extracts of the proposals so deposited, together 
with copies or relevant extracts of the plan, are available for 
inspection free of charge by all persons interested at the places 
mentioned above between 9.30 a.m. and noon on Saturdays and 
between 9,30 a.m. and 5 p.m. on other weekdays. Any objection 
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Stopping up of Highways (Norfolk) (No. 1) Order, 1956. 
(S.1. 1956 No. 207.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 2) 
Order, 1956. (S.I. 1956 No. 240.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 4) 
Order, 1956. (S.I. 1956 No. 222.) 

Town and Country Planning (Grants) Regulations, 1950. 
(S.I. 1956 No. 224.) 6d. 

These regulations provide for payment of Exchequer grants 
to local authorities in respect of expenditure on (a) acquisition, 
clearing, etc., of land acquired for or appropriated to planning 
purposes or provision of public open space; (6) payment of 
compensation or taking of action under Pt. III or Pt. VIII of 
the Town and Country Planning Act, 1947; (c) restoration, ctc., 
of buildings of special architectural or historic interest. 

Wages Regulation (Licensed Residential Establishment and 
Licensed Restaurant) (Amendment) Order, 1956. (5.1. 1956 
No. 226.) 8d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. } 


NOTES AND NEWS 


or representation with reference to the proposals may be sent 
in writing to the Secretary, Ministry of Housing and Local 


Government, Whitehall, London, S.W.1, before 16th April, 1956, 
and any such objection or representation should state the grounds 
on which it is made. Persons making an objection or repre- 
sentation may register their names and addresses with the 
Holland County Council and will then be entitled to receive 
notice of any amendment of the plan made as a result of the 
proposals. 

The Minister of Housing and Local Government has approved, 
with modifications, the development plan for the County ol 
Northumberland. The plan, as approved, will be deposited in 
the County Hall, Newcastle upon Tyne, for inspection by the 
public. 

Out of thirty-two candidates at The Law Society’s Preliminary 
Examination held on 6th, 7th, 8th and 9th February, twelve 
passed. 


OBITUARY 
Mr. F, H. BRUNTON 


Mr. I'rederick Henry Brunton, retired solicitor, of Lough- 
borough, died on 27th February, aged 84+. He was admitted 
in 1912. 


Mr. W. T. GLENISTER 
Mr. William Thomas Glenister, retired solicitors’ managing 
clerk, of Loughborough, formerly with Messrs. Percivals, o! 
Peterborough, has died, aged 706. 


Mr. W. H. MILNES MARSDEN 


Mr. W. H. Milnes Marsden, retired solicitor, of Darley Abbey, 
Derby, died on 22nd February, aged 83. He was secretary of the 
Derby Law Society from 1900-1915 and president in 1917. 


Mr. R. McLAREN 


Mr. Ronald McLaren, retired solicitor, of Cheltenham, dicd on 
24th February, aged 88. He was admitted in 1895. 


Mr. R. J. MULLINGS 

Mr. Richard John Mullings, solicitor, of Cirencester, died on 
29th February, aged 83. He was president of the Gloucester- 
shire and Wiltshire Incorporated Law Society in 1937-38 and 
had been registrar to the county court since 1921 and clerk to 
the Commissioner of Taxes since 1917. He was admitted in 
1896. 

Mr. J. F. PLANT 

Mr. John Frederick Plant, solicitor, of Hanley, died on 

13th February, aged 37. He was admitted in 1948. 
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Mr. J. W. P. REECE 
Mr. John Wynne Paynter Reece, solicitor, of Abergele, died 
on 29th February, aged 68. He was for more than thirty years 
clerk to the magistrates for Isdulas Petty Sessional Division and 
was admitted in 1911. 
Mr. W. RUTHERFORD 


Rutherford, retired solicitor, of Tamworth, 
He was admitted in 1924. 


Mr. William 
Staffs., has died, aged 80. 
Mr. A. J. SIMPSON 

Mr. Arthur John Simpson, managing clerk for thirty-five years 
with Messrs. Broomhead, Wightman and Reed, solicitors, of 
Sheffield, has died, aged 56. 

Mr. S. C. TAUNTON 

Mr. Sidney Charles Taunton, retired solicitor, of Birmingham, 
died on 21st ebruary, aged 87. He was admitted in 1893, and 
was awarded the M.B.E. for his work with the special constabulary. 


Mr. C. C. WILSON 


Mr. Charles Christopher Wilson, solicitor, of Hull, has died, 
aged 72. He was admitted in 1910. 


SOCIETIES 


At the annual general mecting of the BLACKBURN INCORPORATED 
Law Association on Ist March, Mr. N. Lees was elected president 
in succession to Mr. C. G. B. Blanthorne, and Mr. G. Haworth 
was elected vice-president. Mr. A. Carter and Mr. J. W. Hollows 
were re-elected hon. treasurer and hon. secretary respectively. 


At the annual general meeting of the IsLE or WiGcuHt LAw 
Society, held at the Hotel Kyde Castle, Ryde, on 16th February, 
the following appointments for the ensuing year were made: 
president, Mr. Kk. D. Whittingham; vice-president, Mr. C. 
Merrill; hon. treasurer, Mr. H. Lloyd Bunce; hon. secretary, 
Mr. E. A. McCullagh ; committee, Messrs. L. H. Baines, E. Band, 
Rk. W. Beasley, R. R. Bundy, W. J. Eldridge, P. W. Harman, 
G. I’. Newland, J. Temple Smith and W. F. Woollings. 


Mr. Justice Hallett was the chief guest at the annual dinner 


of the SHROPSHIRE LAW SociEty at Shrewsbury, at which 
Mr. Eric Morgan, president of the Society, took the chair. 
Mr. Peter Northcote replied to the toast to The Bar and Mr. T. G. 
Lund, secretary of The Law Society, spoke for the visitors. 
Among others present were Lord Bridgeman, Mr. Douglas 
Osmond, the Chief Constable of Shrewsbury, Mr. Godber, Clerk 
of the County Council, and Mr. Loxton, Town Clerk of Shrewsbury. 


Mr. A. Victor Haden, of Walsall, has been elected president of 
the WaLsALL Law Association and Mr. J. N. F. Cotterell has 
been elected chairman. 


The annual dinner of THe Royar INstiruTION OF CHARTERED 
SURVEYORS was held at Grosvenor House, Park Lane, W.1, 
on Tuesday, 6th March. The Rt. Hon, DuNcAN SANpys, M.P. 
(Minister of Housing and Local Government), proposed the toast 
of The Royal Institution of Chartered Surveyors, to which the 
president, Mr. W. R. Brackett, O.B.E., T.D., replied. The 
toast of the guests was proposed by Mr. OLIVER S. CHESTERTON, 
M.C. (Member of Council), and the response was made by The 
kt. Hon. Ture Lorp EversHep, The Master of the Rolls. 
Among those present were: Major-General The Kt. Hon. The 
Viscount Bridgeman, K.B.E., C.B., D.S.O., M.C.; The Very 
Reverend W. Rk. Matthews, K.C.V.O., The Dean of St. Paul’s ; 
Mr. W. Charles Norton, M.B.E., M.C., president, The Law Society ; 
Mr. W. S. Carrington, president, The Institute of Chartered 
Accountants in England and Wales; Mr. C. M. Fordham, 
president, The Land Agents’ Society; Mr. Douglas Overall, 
president, The Chartered Auctioneers’ and Estate Agents’ 
Institute ; Mr. Douglas W. Gilbert, president, The Incorporated 
Society of Auctioneers and Landed Property Agents; The Rt. 
Hon. The Viscount Newport, T.D., president, The Country 
Landowners’ Association; Dr. William Reid, president, The 
Institution of Mining Engineers; Mr. Nigel Hannen, president, 
The National Federation of Building Trades’ Employers ; 
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Sir James Turner, president, National Farmers’ Union; 
Mr. Desmond Heap, president, Town Planning Institute (Asso- 
ciate) ; Major R. M. Woolley, C.B.E., president, The College of 
Estate Management; Sir Alan Hitchman, K.C.B., Permanent 
Secretary, Ministry of Agriculture, Fisheries and Food; Mr. E. F, 
Muir, C.B., Permanent Secretary, Ministry of Works; Dame Evelyn 
Sharp, D.B.E., Permanent Secretary, Ministry of Housing and 
Local Government ; Sir George Coldstream, K.C.B., Permanent 
Secretary, Lord Chancellor’s Department; Sir Thomas Lloyd, 
G.C.M.G., K.C.B., Permanent Under-Secretary, Colonial Office ; 
Mr. W. G. Agnew, C.V.O., Clerk of the Privy Council ; Sir Austin 
Strutt, K.C.V.O., C.B., Assistant Under-Secretary of State, Home 
Office ; Sir Charles Cunningham, K.B.E., C.B., C.V.O., Secretary, 
Scottish Home Department; Sir Harold Emmerson, G.C.B., 
K.C.V.O., Permanent Secretary, Ministry of Labour and National 
Service ; Sir Arthur Astley Weston, C.B.E., Legal Adviser and 
Solicitor, Ministry of Agriculture, Fisheries and Food ; Sir William 
VitzGerald, M.C., Q.C., president, The Lands Tribunal ; Sir Henry 
Hancock, K.C.B., K.B.E., C.M.G., chairman, Board of Inland 
Revenue ; The Rt. Hon. The Earl of Radnor, K.C.V.O., chairman, 
Forestry Commission (honorary member); Sir Robert Fraser, 
K.C.B., IX.B.E., deputy chairman and secretary, Central Land 
Board and War Damage Commission; Mr. R. P. Baulkwill, 
C.B.E., The Public Trustee ; Mr. Norman Prichard, the Rt. Hon, 
the chairman, The London County Council; Mr. S. Graham 
Rowlandson, M.B.E., the chairman, The Middlesex County 
Council ; Mr. Kenneth Goodacre, T.D., the clerk to the Middlesex 
County Council. 

The Union Society or Lonpon announces the following 
meetings to be held in the Common Room, Gray’s Inn, London, 
W.C.2: 12th March, at 7.15 p.m., ‘“‘ That this House prefers 
to travel with its back to the engine” (joint debate with the 
United Law Debating Society) ; 21st March, at 8 p.m., ‘‘ That 
the traditional orthodoxies of Western Europe have no validity 
for the solution of the problems of to-day ”’ (joint debate with 
the Cambridge Union Society). 


The Unitep Law DEBATING Society announces the following 
meetings for March, 1956, to be held in Gray’s Inn Common Room, 
Gray’s Inn, London, W.C.2, at 7.15 p.m.: 12th March: 
Joint debate with the Union Society of London, “ That this 
House prefers to travel back to the engine’’; 19th March, 
Debate: ‘ That actions for damages as a result of negligent 
medical attention should be replaced by bringing within the 
scope of National Insurance injuries suffered as a result of 
medical attention whether negligent or not”; 26th March, 
Guest debate: ‘‘ That science has become a damned nuisance.” 
The next debate of the Society will be held on 19th April. 


The Soticirors’ ARTICLED CLERKS’ SOCIETY announces the 
following programme for March, 1956: 14th March, Chess 
Match v. Chartered Accountants Students’ Society at the National 
Chess Centre, Bishopsgate. Further details from Eric Steventon 
(IN 5267). Rugger v. Chartered Accountants Students’ Society, 
kick-off 2.45 p.m. Those wishing to play, contact Irving 
Benjamin (HOL 1311 or TUL 4937, evenings only). Hockey v. 
Chartered Accountants Students’ Society at Richmond Athletic 
Ground. ‘Those wishing to play, contact Charles Dorman 
(CHA 6784). 21st March, New Members’ Evening at The Law 
Society’s Hall. 6 p.m. onwards. Refreshments free—all members 
welcome. 23rd March, Spring Dance, Informal dance at the Law 
Society, 7-11 p.m. Tickets 3s. each from Dance Secretary c/o 
S.A.€.S., Law Society’s Hall, Chancery Lane, W.C.2. 29th March, 
Scottish Reels with the Nurses of The Royal Masonic Hospital. 
Meet Patrick Wright at Charing Cross Underground Station, 
7.15 p.m. 
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